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OBSERVATIONS 


O  N 


Mr.  GALLATIN^s  SPEECH,  &c. 


WHEN  a  Speech  of  a  Reprefefttative  is  publifKed 
in  a  pamphlet,  and  tranfmitted  by  its  author 
through  the  country,  it  becomes  a  fair  fubje^l  for  a  free 
caridid  examination.  It  is  addrefled,  not  to  the  houfe, 
but  to  the  people ;  to  convince,  not  his  fellow  members, 
but  his  fellov/  citizens  :  and  invites  a  difcuffion,  not  with- 
in but  without  doors.  In  my  opinion,  no  fubjedl  better 
deferves  difcuflion,  than  that  which  this  Speech  embraces. 
It  fupports  a  principle,  which,  as  I  view  it,  muft  be  de- 
ftroyed,  or  it  will  deftroy  the  government :  for,  if  my 
judgment  be  right,  both  cannot  furvive.  Vet  the  opinion 
which  I  am  about  to  fupport,  is,  by  the  author  of  the 
Speech,  even  while  he  profefles  to  difclaim  political  infal- 
libility, bluntly  declared  to  be  palpably  abfurd,  and  as  no- 
vel as  it  is  abfurd.  Many  things  in  the  Spee(ih  will  fatisfy 
us,  that  the  vi6tory  of  the  Conftitution  over  the  Houfe  of 
Reprefentatives,  on  the  fubjedt  of  the  appropriations  for 
the  Britifh  Treaty,  is  afFedted  to  be  confidered  by  this 
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fpreak^f,  as  but  half  won  ;  and  this  Speech,  on  a  more 
popular  fubjedlj  is  fpread  over  the  country,  to  prepare  the 
minds  of  the  people  for  a  more  popular,  and  perhaps  more 
fuccefsful  oppofition  to  Conftitutional  principles,  on  a  fu- 
ture occafian.  The  paft  difappointment,  the  time  for  re- 
flexion, the  character  of  the  fpeaker,  and  the  humility 
with  which  his  colleagues  in  oppofition  compliment  him 
with  the  palm,  as  the  coryphaus  of  the  party  ;  induce  a 
belief,  that  his  doftrine  is  now  difplayed  in  all  its  force, 
and  to  the  utmofl:  expectable  advantage.  If  the  oppofite 
doctrine  can  be  made  to  appear  neither  abfurd  nor  novel, 
it  will  be  gaining  a  point ;  and  if,  on  inveftigation,  it 
fhall  appear  to  be  rational  and  conftitutional,  it  will  be 
gaining  a  great  point,  for  the  fecurity  of  the  Government, 
and  the  happinefs  of  the  people  of  the  United,  Sates*'     ^ 

As  the  incidental  topics  of  the  Speech  are  lefs  Or  riot 
c-flential,  1  fliall  confine  my  obfervations  to  the  conftitu- 
tional  principle  involved  in  the  debate  which  occafioned 
the  Speech. 

The  Conftitution,  which  vefted  the  executive  power 
in  the  Prefident  of  the  United  States,  declared  that  he 
fhall  nominate,  and,  by  and  with  the  advice  and  confenj 
of  the  Senate,  fhall  appoint,  ambafladors,  other  public  mi- 
ni fters,  and  confuls. 

In  July,  1790,  Congrefs  palled  a  law,  authorifing  the 
Prefident  to  draw  from  the  treafury  a  fum  not  exceeding 
forty  thoufand  dollars  annually,  for  the  fupport  of  fuch 
perfons  as  he  fhall  cominiffion,  to  ferve  the  United  States 
in  foreign  parts  j  and  providing,  "  that  the  Prefident  {hall 
■not  allow  to  any  minifter  plenipotentiary  a  greater  fum, 
than  at  the  rate  of  nine  thoufand  d  hilars  per  annum.,  as  a 
compenfation  for  all  his  perfonal  fervices  and  other  ex- 
pences ;  nor  a  greater  fum  for  the  fame,  than  four  thou- 
fand 


MR.  GALLATIN  S  SPEECH.  g 

fand  five  hundred  dollars  per  antrum  to  a  charge  lies  of- 
fairesy  This  law,  as  is  often  done  when  power  is  wifhed 
to  be  retained,  Congrefs  limited  to  a  duration  of  two  years 
and  the  end  of  the  fubfequent  fcilion*.  In  February,  1793, 
it  was    continued  for  other  two  yearsf  ;  and   in   Muy,, 

1796,  it  was  continued  for  one  year  j  ftill  with  the  addi- 
tion of  the  fubfequent  feffion  of  Congrefsj:. 

.  Of  the  different  grades  of  public  minifters  knov/n  to 
the  law  of  nations,  thefe  laws  provided  for  the  compenfa- 
tion  of  two ;  the  grade  of  minifter  plenipotentiary,  and 
that  oi  charge  des  affaires.  Before  May,  1796,  the  higher 
of  thefe  grades,  a  minifter  plenipotentiary,  had  been  ap- 
pointed only  to  Britain,  to  France,  and  to  Spain  ;  to  any 
other  court  a  minifter  of  the  inferior  grade  had  been  ap- 
pointed. In  May,  1796,  the  Prefident  thought  proper  to 
appoint  a   minifter  plenipotentiary  to  Lifbon ;    and,    in 

1797,  to  appoint  a  minifter  plenipotentiary  to  Berlin: 
and  correfpondent  appropriations  were  provided  by  Con- 
grefs, in  May,  1796,  and  July,  1797,  for  thofe  years§. 

The  limitation  of  the  former  laws  rendered  it  necefl?.ry 
to  bring  the  fubjedl  of  foreign  intercourfe  again  before 
Congrefs,  in  the  prefent  fsflion,  and  continue  the  law  of 
1790.  In  difcufling  this  claufe  of  the  law,  "  That  the 
Prefident  ftiall  not  allow  to  a  minifter  ■plenipotentiary  a 
greater  fum  than  at  the  rate  of  nine  thoufand  dollars  per 
annumy  as  a  compenfation  for  all  his  perfonal  fervices  and 
other  expences ;  nor  a  greater  fum  for  the  fame  than  four 
thoufand  five  hundred  dollars  per  annum  to  a  charge  des 
affaires."  Mr.  Nicholas,  an  oppofition  member,  propofed 
to  depart  from  the  manner  of  exprellion  ufed  in  the  law 

*  I  United  States  Latvs,  175.      f  2  U.  S.  L.  151,      X\  U.  S. 
taw  115.       §  4  i/.  5.  L.  116. — 5  L.  S,  L.  41. 
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divefl.  the  Prcfident  of  any  of  his  conflitutional  power. — ^ 
Still"  fays  he,  "  it  is  not  my  intention  to  lay  any  ftrefs  on 
this  argument ;  a  difcrimination  may  be  drawn  between 
the  offices,  and  a  different  conftruftion  has  prevailed  ; — • 
and  it  is  not  neceffary  to  prove  the  conftitutionality  of  our 
do^lrine." 

Nothing  contributes  more  to  error  in  reafoning,  than 
ambiguity  of  words,  and  the  ufe  of  words,  now  in  one 
fenfe,  now  in  another,  or  applying  different  words  to  the 
fame  thing.  By  this  ufe  of  language,  any  falfehood  may 
be  made  to  appear  like  truth.  I  am  miilaken  if  the  fpeech 
be  not  throughout  a  remarkable  inftance  of  this.  It  is 
ftated  in  the  above  reafoning,  that  the  office  of  a  minifter, 
or  that  of  a  j  udge  of  the  fupreme  court,  is  not  created  by 
the  Conftitution  j  that  the  office  of  a  minifter,  to  any  fo- 
reign court,  where  we  have  not  had  any  before,  is  crea- 
ted by  the  Prefident  making  the  appointment ;  and  that 
the  office  of  a  judge  of  the  fupreme  court,  is  created  by 
Congrefs. 

Why,  but  to  bewilder  the  j  udgement,  the  words,  "  where 
we  have  not  had  any  before,"  were  added,  unlefs  it  be 
meant  to  confound  office  with  officer,  I  do  net  fee.  The 
appointment  of  a  minifter  to  a  court,  where  we  have  not 
had  any  before,  will,  by  this  reafoning,  be  creating  an  of- 
fice ;  but,  if  it  were  to  a  court,  where  there  ever  was  a 
minifter  before,  it  would  not  be  creating  an  office  ;  that 
is  multiplying  officers  is  creating  offices.  On  the  fame 
principle,  increafmg  the  number  of  judges  of  the  fupreme 
court,  is  making  new  offices  ;  it  would  look  too  abfurd  to 
fay  it  was  making  a  new  judiciary,  or  a  new  fupreme 
court  J  yet,  the  office  and  the  authority  is  the  fame  thing, 
and  officer  and  the  perfon  v/ho  executes  the  authority  is 
tfhc  fame  thing,  but  the  perfon  and  the  authority  is  not  the 
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fame  thing.  The/office  ex ifts,  when  there  is  no  officer, 
as  in  the  interval  between  the  death,  refignation,  or  difmif- 
fion  of  a  foJe  officer,  and  the  appointment  of  a  fucceflbr  : 
the  office  is  then  faid  to  be  vacant,  not  to  ceafe.  The 
powers  of  a  fole  officer  may  be  exercifed  only  occafionally, 
as  the  office  of  lord  high-conftable,  or  lord  high-ftew- 
ard  of  England,  or  a  didl^tor  in  Rome  ;  in  the  intervals 
betvveen  thbir^exercife,  the  office  is  not  abolifhcdi  but  fuf- 
pefided';  and  the  next  appointment  is  not  the  creation  of 
an  office,  but  of  an  officer.  The  fame  may  be  the  cafe 
with  offices,  whofe  powers  arc  exercifed  rtot  by.  one,  -but 
by  feveral ;  and  adding  to  the  number  Js  ■not  multiplying 
offices,  but  officers.'  This  is  the  Cvtfe  of' the  6ffice  of  fo- 
reign intercourfe,  of  agency,  or  commiffion  to  ferve  the 
United  Staitesi'n;  foreign  parts*.  Tlie' f<5reign  intercourfe^ 
the  Prefident's  agency  or  commiffion  in  foreign  parts,  is 
the  office ;  the  minifters  are  the  Officer^  j  and  the  appoint- 
ment of  one  or  more,  as  occafion  requires,  is  not  the  cre- 
ation df  an  office,  but  of  officers.  The  conftitution  of 
Penhfylvanla  authorifes  the  Governory  fO  appoint  a  com- 
petent number  of  juftices  of  the  peace,  in  each  diftrid: ; 
if,  where  there  is  but  one,  he  fbould  add  another,  is  thisi 
creating  a  new  Office,  or  only  a  n6w  officer  ? 

Before  the  Conflitution  or  any  law  of  the  United  States 

exifted,  there  were  minifl:ers,  and  there  v/ere  judges;. 

There  are  many  offices,  as  judges,- feri^sy'c^^onefsijdf^ 
tices  of  the  peace,  and  conftables,  whofe  authority  is  not 
fpecrally  defined,  ohly  by  a  written  Gonftitution  or  Law, 
but  alfo  by  cufloms  and  eftabliflied  opinions.  \¥hen  it  is 
intended  by  a  Conftitution  or  a  LanJir,,  to'adopt  any  of  thefe 
offices,  the  Conftitution  or  Law  dOes  ilotgo  back  to  all  the 

*  U,  S.  L.  17^. 
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previous  eftabliftied  definitions  or  limitations  of  authofity,. 
but  conceiving  them  to  exift,  unlefs  reftrained,  modifies 
them  to  the  fituation  of  the  country  or  the  principles  of 
the  government.  In  all  nations,  there  is  a  legiflative 
authority,  a  judicia]  authority,  an  executive  authority,  and 
an  authority  of  foreign  intercourfe.  Thefe  offices  refult- 
ing  from  their  internal  and  relative  circumftances,  are 
created  in  each,  whenever  the  nation  takes  its  fovereign 
rank ;  and  are  exercifed  according  to  the  feveral  niO(^i- 
fications  of  their  government.  While  thefe  flateS  were 
in  a  fubordinate  condition,  they  had  no  office  or  authori- 
ty of  foreign-intercourfe,  they  had  no  right  to  foreign  in- 
tercourfe, for  they  were  not  fovereign  flaces.  The  De-r 
claration  of  Independence,  by  feparating  the  United 
States  from  Br'ttairi)  land  eftablifhing  them  as  a  nation, 
created  in  the  United  States  the  office  of  foreign  inter- 
courfe. The  Confederation  declared  Congrefs  the  organ 
of  this  foreign  intercourfe.  The  Conftitution  changed 
this  modification,  and  declared  the  Preiident  the  organ  of 
the  United  States  in  their  foreign  intercourfe;  and,  from 
this  declaration  of  the  Conftitution,  the  management  of 
foreign  intercourfe  became  a  part  of  the  Prefident's  Gon^ 
ftitutional  authority.  From  the  exeroife  of  this  authority 
and  all  agency  in  it„Congrefs  was  excluded;  and  miniflers 
to  foreign  nations  were  no  longer  the  agents  of  Con- 
grefs, but  of  the  Prefident. 

The  Conftitution  was  a  new  modification  of  the  govern- 
ment of  the  Union  ;  and  a  federal  judiciary,  ading  upon 
individuals,  was  a  new  power  introduced  into  it.  What- 
ever was  given  to  it,  was  taken  from  the  flate  judiciary. 
It  therefore  became  neceffary  "to  fix  its  jurifdi£tion,"  to 
define  what  part  of  the  ftate  judiciary  was  taken,  and  veft- 
ed  in  the  federal  judiciary.     The  Conftitution  only  efta- 
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bli/lied  a  fupreme  court, — and  a  power  in  Cofigrefs  to 
eftablifh  inferior  courts,  and  limited  the  extent  of  federal 
ju<liciary,  which  Congrefs  could  take  from  the  fupreme 
Court,  and  veft  in  the  inferior  courts.  This  laft  was  ne- 
ceflarvjleft  Congrefs,  in  the  organization  of  inferior  courts, 
fhould  afFeft  that  part  of  junfdi<5lion,  which  is  attached 
to  the  Prefident,  foreign  intercourfe.  The  conftitution 
therefore  excludes  the  inferior  courts  to  be  eflablifhed  by 
Congrefs  from  all  jurifdiftion  "afFedling  ambafTadors, 
other  public  minifters,  and  confuls*."  The  firft  limita- 
tion was  neceflary,  to  prevent  any  federal  court  from  in- 
croaching  on  the  ftate  judiciary. 

But  none  of  thefe  reafons^  and  no  reafon  exifted,  to  in^ 
duce  the  framers  of  the  conftitution,  to  define  the  limits 
of  foreign  intercourfe.  It  was  not  a  new  principle,  in  the 
government  of  the  union,  for  it  exifted  under  the  confe^ 
deration^  It  could  not  incroach  on  any  ftate  jurifdi(3;ion, 
for  no  ftate  ever  had  it.  It  refulted  from  the  nature  of  the 
cafe,  and  exifted  immediately  after  the  declaration  of  In- 
dependence made  the  thirteen  ftates,  as  to  all  others,  one 
nation. 

I  will  go  farther  and  fay,  that  the  framers  of  the  Confti- 
tution could  not  define  or  limit  it.  For  it  refted  on  prin- 
ciples over  which  the  United  States  had  no  control ;  but 
in  concurrence  with  other  nations.  The  Conftitution 
could  didlate  the  relations  of  one  ftate  to  another,  but  it 
could  not  diif^ate  the  relations  of  the  United  States  with 
-other  nations.  Thofe  relations  are  defined  by  a  power 
paramount,  the  law  of  nations^^the  conftitution  of  the 
civilized  world.  This  law  of  nations  is  to  the  Conftitution 
of  any  nation,  as  the  Conftitution  of  the  United  States,  to 

*^rt.  Hi.  SeSi.  z, 
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the  Conftitution  of  any  ftate  of    America.      This  laW^ 
therefore,  cannot  be  altered  by  the  a£t  of  any  one  nation, 
without  the  concurrence  of  the  others.    The  Conftitution, 
therefore,  is  not  fo  abfurd  as  to  meddle  with  fixing  its 
jurifdiilion,  and  contents  itfelf  with  eftablifliing  its  organ, 
Inftead  of  the  Congrefs  of  the  Confederation,  the  Confti- 
tution eftablifhes  the   Prefident,   reftrained  only  by  the 
Senate,  as  its  organ  of  foreign  intercourfe,  and  to  him,  fo 
reftrained,  leaves  all  the  authority  on  this  fubjefi:,  which 
the  Congrefs  of  the  Confederation  had,  or  the  law  of  nati- 
ons gives  to  the  organ  of  foreign  intercourfe  in  any  other 
nation.     Part  of  this  the  law  of  nations  eftablifhes  to  be, 
a  power  to  fend  minifters  of  different  grades  according  to 
the  importance  of  the  fubje6l  or  the  parties.     The  eom- 
penfation  to  thefe  grades  muft  be  determined,  by  what  is 
neceffary  to  fupport  the  views  of  the  law  of  nations.     And 
if  any  other  branch  of  the  federal  government,  in  which 
the  power  of  compenfation  is  vefted,  in  whole  or  in  part, 
fo  far  exercife  this  power,  as  to  defeat  the  lawful  difcretion 
of  the  organ  of  foreign  intercourfe,  that  branch  ufurps  a 
power  not  given  it  by  the  Conftitution,  exercifes  the  pow- 
er, or,  which  is  the  fame  thing,  reftrains  the  exercife  of 
the  power,  of  the  organ  of  foreign  intercourfe,  and  violates 
not  only  the  Conftitution  of  the  United  States,    but  the 
Conftitution  of  the  great  Confederation  of  the  civilized 
world. 

How  far  a  law  was  neceflary,  to  eftablifli  a  Supreme 
Court,  may  not  be  neceflary  in  the  prefent  difcuffion.  I 
have  ftated  that,  though  the  office  of  a  judiciary  had  exifted 
in  all  ftates,  a  judiciary  in  the  federal  government  over 
individuals  was  (let  me  adopt  the  word)  "created"  by 
the  Conftitution.     That  a  law  was  neceflary  to  create  a 

Supreme 
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Supreme  court,  cannot  be  inferred  from  the  words  of  the 
Conftitution,  that  the  Prefidei'it  fhall  appoint  "  Judges  of 
the  Supreme  court,  and  all  other  officers  of  the  United 
States,  whofe  appointments  are  not  herein  otherwife  pro- 
vided for,  and  which  jhall  he  ejtahlijhed  by  law*  ;"  for 
thefe  words  exprefsly  refer  to  other  officers,  than  judges 
of  the  fupreme  court;  nor  from  the  words  "  The  judicial 
power  of  the  United  States  fhall  be  veiled  in  one  fupreme 
court,  and  in  fuch  inferior  courts  as  the  Congrefs  may  from 
time  to  time  ordain  and  eftablijh\  ;"  for  thefe  words  ex- 
prefsly refer  to  other  courts,  than  the  fupreme  court. 

That  where  the  Conftitution  does  not,  as  in  the  cafe 
of  the  Prefident  and  the  two  Houfes  of  Congrefs,  minutely 
defcribe  the  organization,  a  law  is  neceffary  to  organize, 
is  an  idea  more  favoured  by  many  than  by  me.  Suppofe 
now,  (fince  much  of  the  oppofition  argument  refts  on  the 
fuppofition  of  the  Prefident  a;3:ing  extravagantly  and  ab- 
furdly)  that  Congrefs  had  aded  fo  extravagantly  and 
abfurdly,  as  not  to  have  organized  a  fupreme  court  ;  and 
fuppofe  that  I  were  to  contend  for  more  than  was  contended 
for  in  the  debate  on  the  foreign  intercourfe  bill ;  and  to 
affert  that  tlie  Prefident  could,  without  a  law,  have  ap- 
pointed fuch  a  number  of  judges  of  the  fupreme  court,  as 
in  his  difcretion  were  competent  for  the  duties  prefcribed 
■b-y  the  Conftitution  ;  I  wifli  to  know  by  what  arguments 
from  the  Conftitution  my  affertion  could  be  oppbftd.  '"I 
fhould  have  on  my  fide,  the  conftitutional  authority,  as 
ftated  in  the  Speech,  "  that  there  Jhall  be  a  fupreme  court" 
-with  a  jurifdi6tion  fixed  by  the  Conftitution  ;  and  the 
conftitutional  authority  of  the  Prefident  to  "  appoint  judges 
of  the  fupreme  court."     I  miglit^be  anfwered,  that  Con- 

*  U.  S.  CQnft.  Art.  z,  fea.  2.       f  Art.  ^,  fed.  i. 
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grefs  would  furnifh  no  falary.  I  would  reply  that  Congrcfs 
will  not  aflift,  but  they  will  defeat  a  conftitutional  autho- 
ihy. 

That  when  Congrefs  organized  the  court,  and  fixed  the 
number  of  judges,  the  Prefident  in  the  exercife  of  his  con- 
ftitutional  authority  of  appointment,  ftiould  not  exceed 
that  number,  is  conftitutional  and  proper,  for  their  num- 
ber is  properly  a  matter  of  internal  legiflation. 

But  "  not  to  lay  any  ftrefs  on  this  argument  j"  for  really 
the  queftion  is  not,  how  the  office  of  foreign  intercourfe  was 
created,  but  to  whofe  management  the  Conftitution  has 
committed  it;  I  will  ftate  what  I  conceive  to  be  the  true 
limits  of  the  conftitutional  authority.-— To  Congrefs  the 
Conftitution  has  committed  the  management  of  internal 
relations ;  to  the  Prefident,  checked  only  by  the  Senate,  the 
management  of  external  relations.  The  Prefident,  (o 
checked,  is  the  conftitutional  organ  of  all  intercourfe  be- 
tween this  and  foreign  nations.  Congrefs,  checked  only 
by  the  qualified  negative  of  the  Prefident,  is  the  organ  of 
all  federal  authority  operating  only  on  ourfelves. 

On  the  fubjedl  of  foreign  intercourfe,  the  Prefident 
checked  only  by  the  Senate,  has  all  legiflative  powers,  and 
Congrefs  has  only  executive  authority.  Congrefs  has 
power  in  its  defcretion  to  make  fuch  laws,  eftablifh  fuch 
offices,  and  appropriate  fuch  falaries  for  their  fupport,  as 
our  internal  circumftances  require  ;  and  the  Prefident  is 
pofitively  bound  to  execute  them,  and  appoint  fuitable  of- 
ficers. The  Prefident  has  power  in  his  difcretion  to  make 
fuch  treaties,  and  appoint  minifters  of  fuch  grades,  as  our 
circumftances  relative  to  foreign  nations  require;  and  Con- 
grefs is  pofitively  bound  to  make  fuitable  provifions  and  ap- 
propriations for  falaries,  Sec.  If  either  the  Prefident  or 
Congrefs  fail  in  the  execution  of  the  authority  thus  given  by 
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the  Conftitution  to  each,  their  Is  a  failure  in  duty,  and 
the  Conftitution  is  violated  : — And  the  Preddent  would 
not  a6l  more  unconftitutionally  and  abfurdly,  in  refufing 
to  appoint  officers,  or  in  appointing  incompetent  officers  j 
than  Congrefs,  in  refufino;  to  appropriate  falari'es,  or  in 
appropriating  incompetent  falaries. 

Why  fhould  not  the  Conftitution  fo  diftribute  the  le- 
giflative  authority,  according  to  the  fubjedls  on  which  it 
is  to  operate  ?  Is  not  the  Conftitution  the  expreffion  ot 
the  will  of  the  people  ?  Is  not  the  Prefident  the  reprefen- 
tative  of  the  people.  And  if fafety  require,  that  the  pow- 
er of  making  laivs  over  only  ourfelves  Ihould  be  given  to 
many,  may  not  wljdojn  require,  that  the  power  of  making 
contreSis^  the  management  of  all  agency  with  other  nation?, 
be  given  to  one  ?  What  chance  is  there,  that  the  beft- 
knowledge  of  our  true  interefts  fhould  be  found  in  a  ma- 
jority of  the  Houfe  of  Reprefentatives,  rather  than  in  the 
Prefident  ?  What  nation  would  treat  with  us,  if  the 
Houfe  of  Reprefentatives  v/ere  part  of  the  organ  of  fo- 
reign intercourfe  ?■  The  Houfe  of  Reprefentatives,  with 
all  its  popular  paffions,  would  fpend  more  time  and  money 
in  difcuffing.  any  foreign  tranfadlion,  and  with  a  refult 
lefs  wife,  than  the  Prefident  wirh  all  his  agentr,  in  con- 
ducing and  concluding  it.  I  know  not  what  others  may 
think,  and  my  opinion  may  be  wrong,  but  I  think,  that 
com-munications  of  our  proceedings,  in  our  foreign  inter- 
courfe, have  been  too  freely  made,  and  have  opened  dif- 
cuffions  and  excited  paffions,  which  have  little  favoured 
our  peace  and  profperity. 

I  know,  and  could  anfwer,  whatmaybefaldofother  nationr. 
No  nation  is  like  ours  :  and  I  reft  on  conftitutional  prin- 
ciples. The  Conftitution  is  the  ftandard  by  which  this 
queftion  m^uft  be  tried,  and  to  it,  therefore,  muft  we  appeal. 

I  r.v. 
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I  fay,  therefore,  that  the  Conftitution  has  vefted  ih  the 
Prefident,  checked  only  by  the  Senate,  the  fole  manage- 
ment of  foreign  intercourfe*  ;  and,  I  fupport  this  opinion 
by  the  Vi'ords  of  the  Conftitution.  >'  The  Prefident  fhall 
have  power,  by  and  with  the  advice  and  confent  of  the 
Senate,  to  make  treaties,  provided  two-thirds  of  the  Se- 
nators prefent  concur  ;  and  he  fhall  nominate,  and,  by  and 
with  the  advice  and  confent  of  the  Senate,  fnall  appoint 
ambafladors,  other  public  minifters  and  confuls ;  he  fhall 
receive  ambafladors  and  other  public  miniflers.  All  trea- 
ties made,  or  which  fhall  be  made,  under  the  §iuthority  of 
the  United  States,  fhall  be  the  fupreme  law  of  thelandf." 
The  Conftitution  having  eftabliftied  an  organ  of  foreign 
intercourfe,  and  declared  the  efficacy  of  its  aifls,  it  was 
not  necefTary  nor  proper,  that  it  fliould  go  farther  j  the 
law  of  nations,  a  Conflation  paramount,  would  regulate 
the  reft.  \  ?.  m   ''. 

I  fay,  alfo,  that  it  is  a  general  rule,  that  wherever,  in 
the  conftitutional  exercife  of  this  authority,  of  managing 
the  intercourfe  of  the  United  States  with  foreign  nations, 
there  is  a  necefEty  for  the  Prefident  to  call  on  Congrefs 
for  money,  they  are  bound  to  grant  fuch  a  fum,  as  is  ade- 
quate to  the  purpofes,  which  he,  in  fuch  exercife  of  his 
authority,  thinks  proper  to  adopt  and  execute.  And  I 
further  fay,  that  it  is  a  general  rule,  that  no  department 
of  the  government  can  execute  or  defeat  the  conftitutional 
a6is  of  another;  and  that,  when  any  department  has  con- 
ftitutionally  concluded  an  a(3:,   and   the   exercife   of  the 

*  Let  me,  to  a^joid  frequent  repetitions,  once  for  all  obfer-'ve, 
that  nuhen  1  fay  this  authority  is  •uejied  in  the  Prefident,  I  al- 
nvays  mean  the  Prefident  checked,  as  the  Confitution  direds,  by 
the  Senate. 

f  Art.  2.   Ss^.  2,  3. — Jrt.  6. 
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authority  of  any  other  department  is  neceflary  for  its 
executron,  every  other  department  is  bound  to  exert  its  law- 
ful authority,  fo  far  as  is  neceflary  for  a  competent  execu- 
tion of  the  a6l ;  and  has  no  difcretion  to  refufe  fuch 
exertion  of  its  authority.  I  fuppoft  this  opinion  on  the 
principles  of  the  Conftitution. 

The  fovereignty  of  the  United  States  is  not  veiled  in 
one  man,  or  in  one  body  of  men  ;  to  be  exercifed  by  that 
man  or  that  body,  or  by  the  agents  appointed  and  remove- 
able  by  either.     The  whole  fovereignty  is  broken  into 
portions  or  Ihares,  and  each  portion  or  fhare  is  vefted  in 
a   certain   department ;   that  each   department  exercifmg 
the   whole  of  its  own  (hare  of  the  fovereignty,  and   no 
department  exercifmg  any  of  the  fliare  of  any  other,  the 
feveral  departments  may  mutually  check  each  other,  and 
no  depiartment  may  engrofs  the   whole    fovereignty. — 
Thus   we  have  a  legiflative  department,   a  judicial  de- 
partment, an  executive  department.    There  is  no  fupe- 
riority  or  control  in  any  of  thofe  departments  or  fhares 
of  fovereignty,  over  the  other  ;  though  one  may  appoint, 
and  another  pay,  a  third ;  all  are  equal  and  uncontrolled 
withili  -the  limits  of  their  power.     The   executive  may 
pardon  or  remit  z  fentence  of  the  judiciary,    for  that  is 
within  its  fhare  of  fovereignty ;   but  it  has  no  power  to 
reftrain  the  judges  from  pafling  a  fimilar  fentence,  when 
they  next  pafs  fentence  on  a  fimilar  offence.     The  legif- 
lature  may  alter   a  law,  for  that  is   within  its  fhare  of 
fovereignty,  but  it  has  no  power  without  altering  the  law 
to  direct  the  judges  to  alter  their  conftru(5tion  of  it.  When 
the  legiflature  has  enabled  a  law,  it  cannot  alfo  conftrue 
it,  or  judge  of  any  man's  condudl  or  rights   by  it;  but 
mufl  leave  that  authority   to  the  judiciary.     When  the 
judges  have  conflrued  a  law,  or  judged  of  any  man's  con- 

dua 


l6  OBSERVATIONS  ON 

i]u&.  or  rights  by  it,  they  cannot  execute  their  judgement  i 
but  leave  that  authority  to  the  executive.     The  executive 
cannot  exercife  any  of  the  powers  given  to  the  legiHature 
or  to  the  judiciary;   the  judiciary  cannot  exercife  any  of 
the  pov/ers  given  to  the  executive  or  to   the  legiflature ; 
and  the  legiflature  cannot  exercife  any  of  the  powers  given 
to  the  executive  or  to  the  judiciary j  except  in  (o  far  as  the 
Conftitution  may  truft  either  with  a  portion  of  anothers 
power,  and  then  it  becomes  in  that  refpe6l  a  part  of  that 
other.     Thus  the  departments  mutually  check  each  other, 
and  (while  none  can  encroach  on  the  authority  of  another) 
mutually  reftrain  each  other  from  engrofling  the  whole  of 
the  fovereignty,  and  exercifmg  arbitrary  power.     And  all 
the  departments  are  checked  by  the  Conftitution,  and  by  the 
removing  power  of  the  eleftive  branch.     If  the  legiflature 
or  the  executive  exceed  their  feveral  jurifdi<5tIon,  the  judi- 
ciary will  declare  the  acl  void.     If  the  judiciary  exceed  its 
jurifdi£lion,  the  executive  may  refufe  its  execution.     Be- 
fides  tbefe  chdcks  of  each  department  over  the  others,  each 
department  has  checks  within  itfelf,  over  the  exercife  of 
its  own  power,  to  prevent  its  afts  from  being  rafhly  con- 
clufive.     Thus   the  Conftitution   of  the   United   States 
gives  the  legifiative  power  to  a  Congrefs,  compofed  of  a 
Senate  and  Houfe  of  Reprefentatives,  and  directs,  that  no 
bill  or  refolution  fhall  be  confidered  as  an  aft  of  the  legif- 
lature, unlefs  it  have  obtained  the  afTent  of  both  Houfes, 
and  alfo  of  the  Prefident ;  or,  if  he  refufe  his  afTent,  it  muft 
again   pafs  through  both  Houfes  with  the  afTent  of  two- 
thirds  of  each.     Until  it  be  pafTed  in  this  folemn  manner, 
it  is  not  an  aft  of  the  department. 

The  judicial  pov^^er  Is-  vefted  in  a  fupreme  court,  eftab- 
lifhed  by  the  Conftitution,  and  circuit  and  diftrift  courts 
eftablifhed    by   law.     The  judiciary    department   has  Its 
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checks  in  courts  and  juries  ;  courts  determining  law,  ju- 
ries determining  fa6ls.  Courts  cannot  determine  law,  till 
juries  have  determined  fa£ls ;  and  the  verdift  of  a  jury  is 
of  no  avail,  without  the  judgment  of  the  court.  Thus 
courts  and  juries  mutually  check  each  other,  and  the  fu- 
perior  courts  check  the  inferior.  The  judgment  of  any 
court,  acquiefced  in,  is  an  a(3:  of  the  department ;  if  carri- 
ed to  a  fuperior  court  it  becomes  not  an  a<£l  of  the  depart- 
ment, till  the  judgment  of  the  fupreme  court  is  given,  or 
till  a  judgment  of  an  inferior  court  is  acquiefced  in. 

The  executive  power  is  vefted  in  the  Prefident,  and  in 
moft  cafes,  in  the  Prelident  and  the  Senate.  In  thofe  cafes 
in  which  the  concurrence  of  the  Senate  is  necelTary,  the 
a(St  of  the  Prefident  only  is  not  an  a6l  of  the  department, 
till  it  acquires  the  fandlion  of  the  Senate.  The  concur- 
ring fanclion  of  both  makes  an  zS:  of  the  department. 

To  this  department  is  intrufted  the  management  of  fo- 
reign intercourfe  \  but,  as  it  is  varioufly  modified,  I  fhall 
take  the  liberty  to  make  a  fubdivifion  of  this  department, 
under  the  name  of  the  department  of  foreign  intercourfe.—^ 
The  management  of  this  department  of  foreign  intercourfe 
is  intrufted  to  the  Prefident.  All  who  are  employed  in  it, 
on  the  part  of  the  United  States,  are  his  agents.  He  ge- 
nerally, but  without  any  law  to  diredl  him,  ufes  the  agency 
of  the  Secretary  of  ftate,  in  his  correfpondence  with  fo- 
reign minifters  here,  or  our  minifters  abroad :,  and  all  our 
minifters  abroad  are  his  agents.  He  may  receive  ambaf- 
fedors  and  other  public  minifters  from  foreign  ftates.  But 
he  cannot  appoint  any  ambaffador,  other  public  minifter, 
or  conful,  of  the  United  States,  without  the  advice  and 
confent  of  the  Senate.  And  he  cannot,  even  by  and  with 
the  advice  and  confent  of  the  Senate,  make  a  treatv,  unlefs 
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.t^yo-th^rds  of  the  Senators  prefent  concur*.  Thefe  arc 
the  conftitutional  checks  within  itfelf,  on  the  department 
of  foreign  intercGurfe.  The  Prefident  may,  by  his  own 
a6lj  receive  a  mimfter  from  a  foreign  court,  but  he  cannot 
appoint  a  minifier  to  a  foreign  court,  without  the  confent 
of  the  Senate  j  nor  niake  a  treaty,  though  he  have  the 
confent  of  a  majority,  without  the  confent  of  two-thirds 
of  the  Senators  prefent.  In  determining  therefore,  what 
is  an  a£t  of  the  department  of  foreign  inteicourle,  we  muft 
confider  what  is  the  fubje<?l:  of  the  z6\.  If  it  be  the  re- 
ceiving of  an  ambaffador,  it  is  an  ai5l  of  the  department, 
on  the  reception  by  the  Prefident.  If  it  be  the  appoint- 
ing of  an  ambafiador,  other  public  minifrcr,  or  conful,  it  is 
an  acl  of  the  department,  on  the  appouuinent  of  the  Prefi- 
dent, by  and  with  the  advice  and  confent  of  the  Senate.  If 
it  be  the  making  of  a  treaty,  it  is  an  a6t  of  the  department, 
on  the  ratification  by  the  Prefident,  with  the  advice  and 
confent  of  the  Senate,  provided  two-thirds  of  the  Senators 
prefent  concur. 

Such  then  are  the  checks  provided  by  our  Conftitution  j 
a  power  of  fome  other  department  to  prevent  any  adt  of 
any  department  from  exceeding  its  conftitutional  jurifdic- 
tion ;  and  a  power  within  every  department  to  prevent 
any  of  it  afits  from  being  rafhly  conclufive  on  any  other 
department.  Thus  the  whole  fovereignty  is  exercifed  by 
all;  but  the  whole  fovereignty  is  not  exercifed  by  any  j 
and  fo  an  arbitrary  power  is  effeftually  prevented  :  pro- 
vided the  Confi;itution  be  equally  rcfpefted  by  all,  or  the 
removing  power  of  the  ele<^ive  department  be  faithfully 
exerted.  The  authority  intrufted  by  the  Conftitution,  to 
one  department,  muft  not  be  influenced,  diredled,  con- 

*  U.  S.  Conjl,  Art,  2,  Sea.  z,  3. 
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Broiled,  or  defeated  by  any  other  j  or  there  will  be  an 
ufurpatlon  of  power  ;  and  the  conftitutional  authority  will 
not  be  exercifed  by  the  department,  to  which  the  Confti- 
tution  intrufts  it,  but  by  it  and  fome  other,  or  by  fomc 
i&ther  only,  or  by  it  under  the  control  of  fome  other. 

The  check  provided  by  our  Conflitution  is  not  a  pow- 
er of  any  one  department,  to  exercife  any  of  the  powers 
©f  another,  or  to  reflrrain  another  in  the  execution  of  its 
powers,  or  to  defeat  their  execvtion.  One  branch  of  a 
department  may  prevent  the  concluding  of  its  own  a6l  j 
btit  one  -department  cannot  prevent  or  defeat  the  a<Sl  of 
another.  No  department  can  either  interrupt  the  pro- 
ceedings of  another  to  a  conititutional  ail  of  this  other  de- 
partment, nor,  after  this  other  department  has  concluded 
its  aft,  defeat  its  execution,  by  refufing  the  exertion  of 
conftitutional  power  necefl'ary  for  its  execurion. 

What  was  the  intention  of  the  Conftitution  in  diftri- 
bating  the  fovereignty  into  portions  or  departments  ? — • 
Was  it  that  each  or  any  fhould  have  a  communication 
with  the  others  or  any  of  them  ?  Surely  not :  for  then  no 
Reparation  would  have  been  made,  and  all  the  fovereignty 
would  have  been  left  in  one  body,  and  thus  an  arbitrary 
power  given  to  it.  To  prevent  an  arbitrary  power  the 
reparation  was  made,  and  the  communication  muft  lead 
to  an  arbitrary  power  ;  to  proftrate  firft  one  department, 
and  then  another,  under  the  feet  of  the  department  acquir- 
ing a  communication  of  the  powers  of  any  other.  The 
idea  of  communication  is  inconfiftent  with  the  idea  of  fe- 
paration  ;  feparation  is  necellary  to  prevent  arbitrary  pow- 
er ;  communication  tends  to  make  the  will  of  one  depart- 
ment defeat  that  of  all  the  others  ;  and  difcretion  in  one, 
with  communication  with  the  others,  is  but  another  word 
for  arbitrary  power. 
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While  the  proper  department  was  proceeding  to  its  a^^ 
could  any  other  have  reftrained  the  exertion  of  its  confti-. 
tutional  powers  ?  Ca.n  ,Congrefs  make  a  law,  that  th© 
fupreme  court  fhall  not  give  judgment  in  an  action  de  - 
pending  therein  ?  If  any  one  department  cannot  prevent 
another  to  complete  its  a£t,  after  the  a<£i  is  complete,  can; 
it  defeat  it  ?  AH  department-s  are  the  agents  of  the  Con-, 
flitution  j  and  the  Conftitution,  which  authorizes  the  aft,^ 
qertainly  requires  its  execution  j  and  its  intrufting  the  di- 
redlion  to  one,  and  the  execution  to  another  agent,  cannot 
be  fuppofed  to  have  been  intended,  that  the  powers  be  (e% 
againft  each  other,  and  fo  nothing  be  done.  Does  not 
the  prohibition  to  prevent  the  a(Sl,  neceflarily  prefume  a, 
prohibition  to  defeat  its  execution  ?  Can  it  be  a  confti- 
tutional  a£t,  and  yet  an  aft  not  to  be  executed  I  Can  the 
check  of  the  one  on  the  other,  without  this  prefumption, 
be  efFeftual  ?  Without  this,  will  not  the  department  in^. 
trufted  with  the  aft,  pofTefs  merely  a  fliadow  without  a 
fubftance,  and  be  like  thofe  philofophers  who  fuppofe  there 
is  nothing  in  nature  but  ideas  ;  and  worfe  than  they,  a?; 
wanting  power  even  in  imagination  I 

I  may  be  told,  that  there  is  a  department,  which  poffefles 
power  to  defeat  the  aft  of  another  ;  for  the  Prefident  may, 
by  ^  pardon,  defeat  the  judgment  of  a  criminal  court, 
This  power  is  exprefsly  given  by  the  Conftitution.  In 
England,  the  court  of  chancery  can  defeat  the  judgment 
of  a  civil  court.  The  court  of  chancery  is  part  of  the 
judiciary  department.  There  and  here  the  fupreme  exer 
cutive  can,  by  pardon,  defeat  the  judgment  of  a  criminal 
court.  I  confider  the  power  of  pardon,  in  criminal  cafes, 
as  analogous  to  the  chancery  power  in  civil  cafes ;  a  power 
to  mitigate  the  rigour  of  the  law,  and  give  relief,  where 
ia\y  could  not  relieve.  In  this  refpeft,  I  confider  the  execu- 
tive 
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tive  as  a6ling  in  a  judicial  capacity,  and  concluding  the 
a£t  of  that  deparcment.  And  I  confider  his  difcretion  as  a, 
judicial  difcretion,  and  like  the  court  of  chancery,  bound  by 
rules  drawn  from  experience,  in  the  exercife  of  this  difcreti- 
on. As  this  idea  has  not  perhaps  been  fufficiently  attended 
to,  I  will  not  undertake  to  lay  down  rules  for  the  exercifa 
of  the  difcretionary  power  of  pardoning.  But  fomething 
like  this  may  be  fuggefted :  that  this  power  ought  not  to  be 
exerted,  where,  according  to  the  rules  of  lav/,  a  jury  could 
have  acquitted,  or  a  court  have  difcharged  ;  but  it  may  be 
exerted,  where  greater  mifchief  may  accrue  to  the  com- 
munity from  the  execution,  than  from  the  pardon  of  the 
judgment.  Such  exercife  of  difcretion  will  not  interfere 
with  the  conftitutional  power  of  the  ordinary  judiciary ; 
for  it  is  bound  by  rules,  and  cannot  regard  confequences. 
Fiat  juftitia  ruat  aslum. 

My  idea  of  true  difcretion  is  this  :  where  the  Conftitu- 
tion,  or  where  a  conftitutional  a£l  of  any  other  depart- 
ment does  not  interfere,  every  department  has  a  difcretion 
to  proceed  or  not  to  proceed,  in  a  particular  exertion  of 
its  authority.  But  where  the  Conftitution,  or  a  conftitu- 
tional a6l  of  any  department,  requires  an  exertion  of  the 
authority  of  any  other  department,  this  other  department 
as  no  difcretion  to  proceed,  or  not  to  proceed,  to  the  ne- 
ceflary  exertion  j  has  no  authority  to  examine,  whether  the 
department  whofe  a6l  requires  its  exertion,  has  exercifed 
its  conftitutional  difcretion  right  or  not.  Every  ail  legally 
concluded  by  any  department,  muft,  by  every  other  de- 
partment, be  confidered  as  rightly  concluded  j  and,  like  a 
mathematical  maxim,  be  received  without  proof.  And  in 
this  cafe,  it  is  not  one  department  that  abridges  the  power 
of  another  5    but  as  Mr.  G.  fays,  «  it  is  the  Conftitution, 

which 
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which  abridges  the  powers  of  both:" — The  firft  cannot 
proceed — the  other  cannot  look  back. 

Such  are  my  ideas  of  the  uncontrolled  power  of  the  de- 
partments, their  mutual  checks,  and  their  feveral  difcre- 
tion.  And  I  hope  it  will  appear  to  every  candid,  intelli- 
gent and  attentive  reader,  that  this  do^lrine  *'  will  Hand 
the  teft  of  inveftigation,  and  leads  to  no  palpable  abfur-. 
dityj"  and,  fo  far  from  being  "novel,"  will  to  every 
reader  who  has  ftiidied  the  principles  and  modification  of 
the  Conftitution  of  the  United  States,  appear  familiar  and 
juft ;  and  as  old  as  the  Conftitution  itfelf. 

I  fliall  now  proceed  to  examine  the  reafoning  of  Mr.  G, 
on  thefe  principles ;  and  I  hope  1  fhall  fliew,  that  it  is 
founded  on  a  mifapplication  of  words,  and  a  mifconftruc* 
tion  of  principles. 

He  founds  his  reafoning  on  this  pofition  ;-^"  The  Con- 
ftitution has  exprefsly  and  cxclufively  vefted,  in  Congrefs, 
the  power  of  raifing,  granting,  and  diredling  the  applica- 
tion of  money."  For  this  he  ftatss  his  authority  in  the 
Conftitution.  "  The  8th  fedion  of  the  firft  article  de- 
clares, that  Congrefs  (hall  have  power  to  levy  and  collect 
taxes,  duties,  impofts,  and  excifes,  and  to  borrow  money 
on  the  credit  of  the  United  States.  The  ift  fe<9:ion  em- 
phatically ftates,  that  all  legijlatlve  powers  herein  granted 
fhall  be  vefted  in  Congrefs  j  and  the  9th  fe£tion  provides, 
that  no  money  (hall  be  drawn  from  the  treafury,  but  in 
confequence  of  appropriations  made  by  law" 

From  his  pofition  fo  fupported,  he  draws  this  conclufionj 
"that  Congrefs  are  judges  of  the  propriety  or  impropri- 
ety of  making  a  grant,  and  have  a  right  to  exercife  their 
difcretion  therein." 

I  would  obferve  that  his  pofition  is  not  ftated  in  the 
words  of  the  Conftitution  j  and  it  is  no  uncommon  thing, 

by 
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.^y  changing  the  words  of  the  Conftitution,  into  words 
conveying  the  fame  fen fe,  and  fomething  more,  to  draw 
from  them  a  conclufion  which  the  words  of  the  Conftitu- 
tion do  not  warrant.  For  m'Unce,  the  yth  fe(?lion  of  the 
ift  article  of  the  Conitiiution  fays,  that  "All  bills  for 
raifing  a  revenue  fiiall  originate  in  the  Houfe  of  Repre- 
fentativcs."  One  would  think  in  reafoning  on  this  fe<Sti- 
on,  there  would  be  no  h-c'.rm  in  fubftituting  the  words 
money  hillsy  inftead  of  the  worde>  bilh  for  taif.ng  d  re'venue^ 
But  befides  bills  for  raifing  fi  revenue^  there  aie  appropria- 
tion billsj  which  are  bills  fixing  a  fum  of  money,  and 
<leclaring  an  obj'ifl  to  which  it  iliall  be  applied,  and  a  fund 
from  which  it  Ihall  be  drawn.  Thefe  may  alfo  be  called 
money  bills.  Now  by  fubilit^iting,  in  the  7th  fedlion,  the 
-words  money  bills^  inftead  of:  the  words  hills  for  raifmg  a 
revenue-^  the  fedtion,  fo  read,  will  be  confidered  as  reftrain- 
ing  the  Senate  from  originating  an  appropriation  bill  y — 
-though  the  Conftitution  reftrains  the  Senate  only  frons 
-originatirig  hills  for  raifing  a  revenweo  Yet  an  appropri- 
ation law  may  be  made,  without  a  law  for  raifing  a  reve- 
nue^  or  vt'ithoutoccafioning  any  fuch  law. 

I  ftiall  not  difpute,  whether  the  words  of  his  pofition, 
raifing^  granting^  and  dir elding  the  application  of  money ^  do 
not  fufficiently  exprefs  the  powers  of  Congrefs,  as  ttated 
in  his  quotations  from  the  Conftitution  j  but,  in  thecourfe 
of  thefe  obfervations,  I  fliall  have  occafion  to  difpute, 
whether  Mr.  G.  does  not  ufe  them,  to  exprefs  thofe  pow- 
ers, and  fomething  more,  which  the  words  of  the  Con- 
ftitution neither  exprefs  nor  imply. 

.  Not  content  with  the  words  of  the  Conftitution,  "  All  le- 
^iflative  powers  herein  granted,  ftiall  be  vefted  in  a  Con- 
grefs;" Mr.  G.  fays,  that  this  is  «  ejnphatically"  ftated. 
Perhaps  heinferted  the  yNoxdi.tm.phaiicaIlyyth&\\c&  to  fupport 

his 
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his  do6lrine,  by  a  conclufion,  that  the  Conftitutlon  gives  nti 
leglflative  power  but  to  Congrefs,  and  excludes  the  depart- 
ment of  foreign  intercourfe  from  all  legiflative  power. 

The  Conftitution  does  not  veil:  all  legiflative  power  in 
Congrefs  ;  for  it  declares  that  the  Prefideht  fhall  have 
power^  by  and  with  the  advice  and  confent  of  the  Senate, 
to  make  treaties,  provided  tv/o-thirds  of  the  Senators  pre- 
fent  concur*  ;  and  it  declares,  that  this  Conftitution,  and 
rtYie  laws  of  the  United  States  which  fliall  be  made  in 
purfuance  thereof;  and  all  treaties  made,  or  which  fhall 
be  made,  under  the  authority  of  the  United  States,  (hall  be 
the  fupreme  law  of  the  land;  and  the  judges  in  every  ftatc 
fhall  be  bound  thereby,  any  thing  in  the  Conftitution  or 
laws  of  any  ftate  to  the  contrary  notwlthftanding;}:. 

It  has  been  admitted  that  the  Houfe  of  Reprefentatives 
claims  no  agency  in  niaking  treaties  ;  and  even  Mr.  G. 
has  admitted,  that  where  a  treaty  needs  no  law  to  carry  it 
into  effect,  or  is  not  contradi6led  by  any  previous  law,  no 
interference  of  the  Houfe  of  Reprefentatives  is  necefTary  ; 
the  Conftitution  declares  a  treaty  to  be  a  law  of  the  Uni- 
ted States ;  and  the  Houfe  of  Reprefentatives  is  an  efTen- 
tial  part  of  Congrefs  ;  there  is  therefore  other  legiflative 
powers  granted  by  the  Conftitution,  than  thofe  vefted  in 
Congrefs. 

In  laying  down  his  pofition,  haying  fubftituted  words 
of  his  own,  inftead  of  the  words  of  the  Conftitution,  on 
ivhich  only  his  argument  muft  reft,  he  thus  reafons  from 
it.  "  We  fay,  that  Congrefsj  having  the  fole  power  of 
granting  money,  are  judges  of  the  propriety  Or  impropri- 
ety of  making  a  grant,  that  they  have  a  right  to  exercifc 
their  difcretion  therein,  and  that  the  power  of  granting 

»  Jrt.  2.  Sea.  2.  t  Art.  6. 
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trtoney,  for  any  purpofes  whatever,  belongs  fold y  to  the 
legiflature,  in  which  it  is  literally  vefted  by  the  Conftitu- 
tion.  The  power  of  determining  the  amount  of  an  ap- 
propriation is  a  legiflative  power,  the  power  of  doing  what 
is  within  the  province  of  law,  the  power  of  fixing  the  rule 
by  which  a  certain  adl  is  to  be  executed.  The  Prefident 
may  appoint  as  many  minifters  as  he  thinks  fit,  and  if 
Congrefs,  without  having  any  right  to  exercife  difcretion, 
be  bound  to  make  provifion  for  them,  the  amount  of  mo- 
ney neceflary  for  their  fupport^  would  alfo  depend  upon 
him  ;  and  the  power  of  granting  money,  in  that  inflance, 
would  be  transferred  from  the  legiflature  to  the  executive, 
and  alfo  the  power  of  raifing  money  j  for  it  is  immaterial 
to  me,  whether  he  does  it  direilly,  or  whether  the  legifla- 
ture are  bound  to  do  it,  according  to  his  difcretion." 

In  order  to  determine,  whether  his  reafoning  be  fair, 
and  his  conclufion  juft,  we  muft  examine  the  juftice  of 
his  pofition,  by  comparing  it  with  thefedlions  of  the  Confti- 
tution,  by  which  he  fupports  it.  He  fupports  it  by  his  quota- 
tions from  the  8th,  the  ift,  and  the  9th  fe£tions,  of  the  ift 
article  of  the  Conftitution.  Taking  it  for  granted  (and  I 
believe  it  is  true)  that  thefe  quotations  are  the  only  parts 
of  the  Conftitution,  on  wHich  he  could  found  his  reafon- 
ing to  draw  his  conclufion;  if  his  pofition,  taking  the 
words  of  it  in  the  fenfe  which  his  xeafoning  puts  on  them, 
be  not  fupported  by  his  quotations  from  the  Conftitution  ; 
his  reafoning,  and  his  conclufion  muft  fall  to  the  ground. 

Prefuming  that  he  fupports  his  power  of  raifing  money, 
by  the  8th  fe£tion  ;  his  power  of  granting,  and  dire<fling 
the  application  of  money,  by  the  9th  ;  and  the  exclufive 
veiling  of  thefe  powers  in  Congrefs,  by  the  ift  j  I  fhall 
take  the  liberty  to  fubftitute  in  his  pofition,  the  words  of 
the  Conftitution,  inftead  of  his  words.  The  pofition  and 
E  conclufion 
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conclufion  will  then  ftand  thus  .• — Jll  legijlatlve  *r»tveti 
herein  granted  Jhall  he  vefted  in  a  Congrefs  ;  ■Con[jeJs  jhall 
have  power  to  lay  and  colleSi  taxes^  dutiesy  impofis.,  and  ex^ 
sifes^  and  to  borrow  money -^  on  the  credit  of  the  United  States  i 
'end  no  money  Jholl  he  drawn  front  the  Treafwy-,  hut  in  con  - 
Jequence  of  appropriations  ?nade  by  law  ;  therefore^  fays  he, 
Congrefs  are  judges  of  the  propriety  or  impropriety  of  mak- 
ing a  grant-,  and  have  a  right  to  exercife  their  difcritioii 
therein. —  Strange  Logic  ! 

In  his  fhort  quotation  from  the  8th  fedion,  he  has  omit- 
ted fome  words,  immediately  after  the  power  to  lay  and 
colle£l  taxes,  duties,  impofts,  and  excifes,  and  before  the 
power  to  borrow  money.  I  (hall  rellore  them  to  their 
place.     "  Congrefs  fhal)  have  power 

"  To  lay  and  colle<fl  taxes,  duties,  Impofts,  and  excifes, 
to  pay  the  debts,  and  provide  for  the  common  defence, 
and  general  welfare  of  the  United  Scates  :■— 

«  To  borrow  money,  on  the  credit  of  the  United  States." 
From  the  manner  in  which  this  part  (and  the  whole)  of 
this  feftion  is  printed,  I  confider  the  word  to  before  the 
words  pay  the  debtSy  as  fynonymous  with  the  words  in  or- 
der tOy  and  the  claufes  omitted  by  Mr.  G.  not  as  giving 
two  new  powers,  but  as  pointing  out  the  objeits  to  which 
the  money  raifed  by  taxes.  Sec.  fliall  be  applied.  So  that 
Congrefs  takes  this  power  of  raifing  money,  coupled  with 
the  duty  of  applying  it  to  thefe  purpofes. 

Let  me  obferve  alfo,  that  this  fe6tion  which  defines  the 
powers  of  Congrefs,  gives  to  it  a  power  "  To  make  all 
laws,  which  fhall  be  neceffary  and  proper,  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers, 
vefted,  by  this  Conftitution,  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof.'* 
I  fay  that  Congrefs  takes  all  its  powers,  coupled  with  the 

duty 
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duty  of  applying  them  to  the  purpofes,    for   which  they 
were  given  by  the  Conftitudon. 

That  the  Conf^itution  determines,  that  Congrefs  has 
the  excluiive  "  power  to  lay  and  collect  taxes,  duties,  im- 
ports, and  excifes,  and  to  borrow  money"  ;  and  that  "  no 
money  (hall  be  drawn  from  the  Treafury,  but  in  confe- 
quence  of  appropriations  made  by  law,"  and  by  a  lav) 
made  by  Congrefs  ;  I  admit.  But  btfore  Mr.  G.  can  draw 
a  conclufion,  that  Congrefs  may,  in  every  cafe,  determine, 
whether  it  be  proper  or  improper,  to  lay  taxes,  or  to  ap- 
propriate money,  he  muft  eftablifh  fomething  more  :  he 
muft  eftabiifh,  from  the  Conftitution,  that  Congrefs  has 
in  every  cafe,  a  power  to  refufe  to  lay  taxes,  or  to  appro- 
priate moneys  This  he  cannot  eftablifh  either  from  his 
quotations  or  any  other  part  of  the  Conftitution  :  for  it 
may  be  the  duty  of  Congrefs  to  lay  taxes,  in  order  to  pay 
the  debts,  and  provide  for  the  common  defence,  and  gener 
ral  welfare  of  the  United  States. 

Taking  his  pofition  in  his  own  words,  "  the  Conftitu- 
tion has  exprefsly  and  excjufively  vefted  in  Congrefs,  the 
power  of  raifing,  granting,  and  direding  the  application 
-of  money  ;"  before  he  can  draw  his  concludon,  "  that 
Congrefs  are  judges  of  the  propriety  or  impropriety  of 
making  a  grant,  and  have  a  right  to  exercife  their  difcre-r 
tion  therein  j"  he  muft  eftablifli  foiqiething  more  :  he  muft 
eftablifti,  that  in  all  cafes,  the  man  who  has  the  fole  power 
of  granting  money  has  a  power  to  refufe,  This  he  can^ 
not  eftablifh  from  any  principles  of  reafon  j  for  a  man  may 
have  the  fole  power  to  do  a  thing  coupled  with  an  abfo- 
lute  obligation  to  do  it ;  as  the  Prefident  to  appoint  judges 
of  the  fuprerae  court;  and  the  fupreme  court  to  give 
judgment  in  a  cafe  before  it  afFe6ling  an  ambafTador  ;  or  a. 
man  to  pay  his  debt.  Mr.  G.  therefore  draws  a  conc'u- 
E  2  fioii 
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fion  without  the  neceffary  premifes  ;    and  his  conclufion 
has  not  foundation  to  reft  on,  and  muft  fall  to  the  ground,. 

If,  by  laying  emphafis  on  the  word  all,  he  means  to- 
prove  that  w  legiflative  power  is  veiled  in  any  other  de- 
partment of  government,  except  Congrefs,  the  ordinary 
legiflature  ;  I  have  fhown,  that  this  is  inconfiftent  with  a 
fair  conftrudlion  of  the  Conftitution.  To  found  any  rea- 
foning  on  one  expreffion  of  any  inftrurnent,  when  there 
are,  in  it,  other  expreiTions,  which  would  deftroy  that 
reaf^ning,  is  talcing  a  contracted  view,  and  making  an 
unfair  and  imprudent  ufe  of  that  inftrurnent.  The  whohe 
muft  be  taken  together,  and  if  there  be  any  contradictory 
expreftions,  they  muft  if  poffible  be  reconciled,  by  apply- 
ing them  feverally  to  the  refpeClive  obje£ls  in  the  contern'r 
plation  of  its  author. 

If  Mr.  G.  confiders  difcretion,  as  fynonymous  v^ith 
legiflative  power,  and  afferts,  that  in  every  cafe,  in  which 
an  a6t  of  the  legiflature  is  called  for,  they  have  a  difcretion 
to  a6l  or  to  refufe,  according  to  their  difcretion  ;  his  rea- 
foning  will  ftand  thus: — The  power  of  raifing,  granting, 
and  direfting  the  application  of  money,  is  a  legiflative 
power  ',  but  every  legiflative  power  is  coupled  with  a  dif-r 
cretion  in  the  legiflature,  to  exereife  or  refufe  its  power  ;, 
therefore  the  legiflature  may,  in  every  cafe,  refufe  to  raife, 
grant^  or  direct  the  application  of  money.  I  have  faid  ia 
every  cafe,  not  only  becaufe  the  difcretion,  which  Mr.  G. 
contends  for,  is  eo-extenfive  with  the  power,  which  ex- 
tends to  all  cafes;  but  becaufe  there  are  fome  cafes,  in 
which  I  admit  the  difcretion  to  refufe.  And  I  have  ufed 
the  words  may  refufe  to  raife,  grant,  &c.  inftead  of  his 
words,  ^'  Congrefs  are  judges  of  thi  propriety  or  impro- 
priety of  the  grant,  and  have  a  right  to  exereife  their  difcretion 
therein  ;    becaufe  I  admit,  and   therefore  we  both  agree 

that 
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that  Congrefs  has  a  right  to  refufe  in  fome  cafes,  and  un- 
lefs  the  difpute  is  ftated,  as  I  have  ftat^d  ir,  there  would 
be  no  difpute  ;  and  becaufe  a  right  to  exercife  difcretion  to 
grant,  without  a  power  to  refufe,  is  no  right  :  there  can 
be  no  difcretion,  where  there  is  no  power  to  refufe. 

Mr.  G.  admits,  that  where  the  Conftitution,  as  in  the 
cafe  of  falaries  to  the  Prefident,  and  the  judges  of  the  fu- 
preme  court,  declares,  that  Congrefs  Jlxdl  grant  ;  Con- 
grefs is  bound  not  to  refufe.  But  he  feems  to  hold  this 
opinion,  "  that  thedifcretionary  power  of  the  leginature,to 
grant  money,  is  limited  only  by  the  Conflitution,  and  is 
not  transferred  to  any  other  department;*'  and  flating  that, 
"  when  the  Conftitution  means  to  impofe  a  duty,  it  pofi- 
tively  dired^s  the  acR:  to  be  done,"  he  (ays  "  we  may  fafely 
conclude,  that  where  it  gives  no  fuch  direftion,  where  it 
empowers,  inftead  of  commanding,  the  reafon  is,  that  it 
meant  to  leave  a  difcretion." 

This  conclufion  he  feems  to  fupport,  by  diftinguifhing 
between  the  word  Jhali,  and  the  word  may^  and  he  feems  to 
confider  this,  as  the  diftinftion  between  legiflative  power, 
and  executive  power;  confidering  legidative  power  as 
coupled  with  difcretion,  and  executive  pov/er  as  coupled 
with  obligation;  and  as  the  Conftitution,  in  fome  cafes, 
pofitively  directs,  by  the  word  Jhall,  there  is  no  obligation 
on  the  legiflature  but  in  thofe  ;  and  that,  in  all  other  cafes 
where  the  Conftitution  ufes  the  word  may,  or  the  words 
Jhal/ have  power,  the  legiflature  has  difcretion. 

It  is  well  eflablifned  and  underftood,  that  may  is  often 
eonftrued /W/,  and  that  fia  11  is  of^en  conftrued  m.^y.  No 
man  converfant  in  the  legal  conftru>5lion  of  language,  will 
require  proof  of  this. 

The  Conffitution  declares,  that  "  the  Prerident_/?).'7//no- 
minatej  and,  by  and  with  the  advice  and  confent  of  the 
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Senate,  Jhall  appoint  ambaffadors,  other  public  minifters,'' 
and  confuls  ;"  the  Prefident  has  never  appointed  an  am^ 
iajfador  j  will  Mr.  G.  recommend  an  impeachment  for  this 
breach  of  duty  ?  Or,  if  the  Prefident  fhould  think  proper 
to  decline  to  appoint  any  public  minifter,  would  Mr.  G. 
recommend  an  impeachment  ?  "  The  Prefident  Jhall  re- 
ceive ambafladors  and  other  public  minifters  :"  if  he  have 
reafon  to  rejed:,  has  he  not  difcretion  ?"  "  The  Prefident 
may,  on  extraordinary  occafions,  convene  both  houfes,  or 
either  of  them."  Suppofe  an  occafion  requiring  him  to 
convene  either  or  both  houfes,  and  be  v/ilfully  refufe ;  is 
he  not  impeachable  ? 

It  appears  then,  that  a  pofitive  duty  may,  v/ithout  any 
exprefs  command,  be  impofed  by  the  nature  of  the  cafe^ 
In  many  cafes,  the  word  may  impofes  as  ftrong  an  obliga* 
tion  as  the  word 7^^?//,  and  the  wordy2)(j// impofes  no  ftronger 
obligation  than  the  word  may.  The  Conftitution  of  Penn- 
fylvania  declares,  "  that  the  legiflature  Jhall,  as  foon  as 
conveniently  may  be,  provide  by  law,  for  the  eftablifhment 
of  fchools  throughout  the  ftate."  Do  the  words,  as  foon 
as  conveniently  may  he,  weaken  the  obligation;  or  fuppofe 
them  flruck  out,  would  the  obligation  be  ftrengtbened  ? 
Or,  is  the  eftablifliment  of  fchools  better  provided  for, 
by  the  word  Jhall^  than  if  the  Conftitution  hjid  ufed  the 
wora  may  ? 

Mr.  G.  admitting,  that  where  the  Conftltution  declares, 
that  Congrefs  fhall  grant  money,  there  is  no  difcretion  to 
refufe  ;  obferves,  that  it  "  declares,  that  the  Prefident  and 
Judges  (hall  have  falaries,  &c.  Had  the  framers  of  the 
Conftitution  alfo  intended,  that  Congrefs  fhould  be  bound 
to  make  provifion  for  minifters,  they  would  have  intro-- 
duced  a  fimilar  claufe  in  refpedl  to  them.  The  Conftitu-, 
tion  is  explicit  in  one  cafe,   and  declares,  that  falaries 
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iliall  be  given  :  it  is  filent  in  the  other,  and  does  not  de* 
clare,  that  falaries  ihall  be  given."  He  concludes,  there- 
fore, that  "  the  objeiSion,  that  Congrefs  cannot,  in  every 
cafe,  exercife  the  difcretionary  power  to  grant  money, 
cannot  reach  farther  than  the  fpecific  cafe  on  which  it  is 
grounded." 

I  will  obferve,  that  the  object  of  thofe  claufes  in  the 
Conftitution,  is  not  fo  much  to  bind  Congrefs  to  grant 
money,  as  to  prevent  them  from  altering  their  grant.  Its 
object  is,  to  make  the  executive  and  judiciary  independent 
of  the  legiflature,  and  to  deprive  Congrefs  of  a  power  of 
influencing  thofe  departments  to  fuccumbency  to  the  will 
of  the  legiflature,  and  thereby  of  acquiring  all  power,  and 
becoming  arbitrary.  This  is  evident,  from  the  difference 
of  expreflion  in  the  two  cafes.  The  compenfation  of  the 
Preudent  "  fhall  neither  be  increafed  nor  diminifhed,  dur- 
ing the  period  for  which  he  fhall  have  been  eledled."  The 
compenfation  of  the  judges  *'  Ihall  not  be  dimini/hed  dur- 
ing their  continuance  in  ofHce."  The  judges  continuing 
in  ofiice  during  life,  it  is  evident,  that  from  the  gradual 
flnking  of  the  value  of  money,  which  accompanies  the  in- 
creafe  of  agriculture,  manufactures,  and  commerce,  there 
might,  during  his  continuance  in  office,  be  a  neceflHty  to 
increafe  the  falary  of  a  Judge  :  therefore,  it  is  only  faid, 
that  the  falary  of  a  Judge  fhall  not  be  diminifbed.  But 
the  duration  of  the  Prefident's  authority  being  only  four 
years,  the  neceflity  is  not  fo  great,  as  to  induce  the 
Confl:itution,  to  fubmit  the  Prefident  to  the  influence  of 
hope  from  the  legiflature.  Therefore,  his  falary  can  nei- 
ther be  increafed  nor  diminifiied,  during  the  period  of  his 
appointment.  If  Congrefs  could  diminifh  the  falary  of 
the  other  departments,  or,  as  the  Pennfylvania  Aflembly, 
in  the  year  179&,  did,  in  the  cafe  of  Judges,  when  there 
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was  a  neceffity  for  an  increafe,  limit  the  increafe  to  ^  lefk 
time  than  their  continuance  in  office ;  the  Conftitution 
would  be  violated,  the  other  departments  would  be  influ-^ 
enced  to  a  fuccunibency  to-  the  legiflature,  and  a  feparation 
of  power,  the  guard  againft  defpotifm,  v/ould  be  removed^ 
The  other  departments  would  become  the  mere  puppets  of 
the  legiflature,  and  be  reduced  to  that  (late  of  dependency, 
in  which  the  Englifh  judges  were,  before  continuance  for 
life  was  attached  to  their  office :  for  it  is  the  fame  thing 
whether  you  take  away  the  office,  or  take  away  the  falary, 
or  make  it  incompetent. 

It  would  have  been  extending  but  a  little  farther,  the 
fame  principle  6i  reafoning,  if  Mr.  G.  had  denied,  that 
Congrefs  is  bound  to  grant  money,  even  to  the  Prefident 
or  Judges ;  for  the  Conftitution  does  not  exprefsly  fayj 
that  Congrefs  fhall  grant,  but  only  that  the  Prefident  and 
Judges  fhall  receive  :  and  the  obligation  to  grant  is  only 
implied.  Had  it  been  exprelTed,  Congrefs,  without  a 
fenfe  of  duty,  could  eafily  have  evaded  the  words,  by 
making  an  incompetent  grant,  or  eftabliftiing  it  on  incom- 
petent funds.  The  duty  of  granting  arifes  out  of  the 
power  to  grant,  and  the  obligation  to  promote  the  views 
vf  the  Conftitution.  The  Conftitution  lays  down  only 
the  out  lines  of  the  government,  and  leaves  to  the  depart- 
ments the  power,  with  the  obligation  to  finilh  the  reft.-^ 
The  Conftitution  does  not  defcend  to  little  matters.  The 
Conftitution  does  not  provide,  that  falaries  ftiould  be  gi- 
ven to  all  the  officers  of  the  government.  But  furely,  if 
there  be  an  officer  neceflary  for  the  regular  operation  of 
the  Conftitution,  and  that  officer  cannot  be  obtained  with- 
out a  falary,  Congrefs  are  as  much  bound  by  the  Confti^ 
tution,  to  grant  a  falary,  as  if  the  Conftitution  exprefsly 
required  it  to  be  done 
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Mr.  G.  wiU  perhaps  allow  this,  but  contend  that  Con- 
grefs  is  to  judge  of  the  neceflity,  and  that  the  pov/er  of 
ailing  is  accompanied  with  the  powtr  of  refufing.  "Conr 
grefs  is,  upon  ail  occafions,  under  a  moral  obligation  to  a£l 
according  to  juftice  and  propriety.  We  do  not  claim  the 
abfurd  privilege  of  acting  without  fufficient  motives,  but 
we  wifti  every  proper  motive  to  have  its  due  weight.  The 
Opinion  of  the  Executive,  and  where  he  has  a  partial  power, 
the  application  of  that  power  to  a  certain  objed:,  will  ever 
operate  as  powerful  motives  upon  our  deliberations."  Whe- 
ther it  be  to  embarrafs  the  argument,  or  to  give  it  a  fpeci- 
ous  appearance,  in  the  more  harmlefs  narnes  of  right  of 
difcretion,  and  giving  every  motive  its  due  weight ;  he 
avoids  expreffing  the  power  to  refufe  ;  though  that  be  the 
only  power  really  to  be  contended  for.  That  Congrefs 
alone  has  the  power  to  grant,  is  clear.  A  power  to  judge, 
without  a  power  to  refufe,  is  nothing.  And  to  contend 
for  fuch  power  in  the  Houfe  of  Reprefentatives,  with  re- 
fpeft  to  tranfaftions  of  the  other  departments,  is  to  con- 
tend for  an  idle  and  ufelefs  curiofity  into  tranfa6lions, 
which  they  have  no  authority  to  conduil  or  control.  To 
contend  for  that,  and  the  power  to  refufe,  is  to  give  the 
Houfe  of  Reprefentatives  a  compleat  control  over  all  the 
other  branches,  and  veft  all  power  in  the  Houfe  of  Repre- 
fentatives. For,  as  Congrefs  only  can  grant  money,  if, 
where  money  is  neceflary  to  execute  the  meafures  of  the 
other  departments,  the  Hpufe  of  Reprefentatives  may  judge 
of  the  propriety  or  impropriety  of  making  a  grant,  and 
have  a  risht  to  exercife  their  difcretion  therein  5  though 
they  may  grant,  if  they  approve,  they  may  refufe,  if  they 
diflike.  If  the  adls  of  other  departments  are  to  be  weighed 
as  a  motive,  not  refpedled  as  an  obligation,  there  will  ne- 
ver be  wanting  pretences  for^confidering  the  motive  as 
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light.  They  will  never  grant  the  money,  unlefs  they  ap- 
prove the  meafure.  A  right  to  judge  of  the  propriety  of 
the  grants  is  a  right  to  judge  of  the  propriety  of  the  mea- 
fure. And  thus  every  depairtmentj  to  whom  the  Confti- 
tution  has  intrufted  the  management  of  power,  muft  exer- 
cife  it  according  to  the  will  of  the  Houfeof  Reprefentatives  j 
that  is,  the  Houfe  of  Reprefentatives  will  have  all  power  ; 
all  the  barriers  of  feparation  wiir  be  removed,  and  the  com- 
pleat  fovereignty  lodged  in  one  houfe. 

I  fay  the  Houfe  of  Reprefentatives,  becaufe  .though  Mr. 
G.  in  making  this  claim  for  the  Houfe  of  Reprefentatives, 
ft^e6ts  to  claim  nothing  more  for  them  than  for  the  Senate ; 
yet,  in  faft,  this  claim  increafes  only  the  power  of  the 
Houfe  of  Reprefentatives,  and  adds  nothing  to  the  power 
of  the  Senate:  for  the  Senate,  as  part  of  the  department  of 
foreign  intercourfe,  has  already  all  control  over  thefe  mea- 
fures,  which  the  cftablifhment  of  this  claim  could  give. 

The  do£lrine  which  I  would  eftablifh,  is,  that  all  powers 
of  Congrefs  are  coupled  with  an  obligation  to   exercife 
them ;  that  having  a  power  to  make  all  laws  neceffary  and 
proper  for  carrying  into  execution  the  powers  of  Congrefsj 
and  all  powers  vefted  by  the  Conftitution  in  the  govern- 
ment of  the  United  S.tates,  or  in  any  department  or  officer 
thereof;  Congrefs  is  bound  to  make  all  fuch  laws  j  that  in 
all  other  cafes,  Congrefs  are  judges  of  the  neceffity  or 
propriety  of  fuch  law,  and  are  bound  to  make  it,  only 
when  they  judge  it  neceffary  or  proper  j  but  that,  where 
a  law  is  neceffary  or  proper,  to  carry  into  execution  a 
conftitutional  a6t  ^  any  other  department,  this  other  de- 
partment is  the  fole  judge  of  the  neceffity  and  propriety  of 
paffing  fuch  law ;  and  that,  when  this  department  declares 
the  neceffity  or  propriety  of  paffing  fuch  law,  Congrefs  is 
hound  to  pafs  it,  and  has  no)|diferetion,  but  in  choofing  the 
•^  beft 
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beft  law,  to  give  efFeft  to  the  adl  of  the  other  department. 
That,  where  the  Conftitutlon  exprefsly  requires  a  law, 
Congrefs  has  a  diferetion  to  refufe,  Mr.  G.  will  not  aflert. 
Every  one  knows,  that  an  implied  obligation  impofes  a 
duty  as  ftrong  as  an  exprefs  obligation ;  and,  that,  to 
obftrudl  the  authority  derived  from  the  Conltitution,  is,  in 
cfFed,  to  obftruft  the  Conftitution  itfelf ;  for  the  Conlti- 
tution was  made,  for  the  purpofe  that  its  feveral  autho- 
rities fliould  be  adminiftered  by  the  departments,  to  which 
they  were  feverally  intruded ;  and  be  carried  into  execu- 
tion by  the  feveral  departments,  to  which  the  means 
were  intrufted.  If  the  Houfe  of  Reprefentatives,  there- 
fore, refufe  to  pafs  a  law,  which  the  conftitutional  adto^ 
any  department  has  rendered  neceflary ;  the  Conftitution 
is  as  effedlually  violated,  as  if  they  had  refufed  to  pafs  a 
law,  which  the  Conftitution  itfelf  declared  to  be  necef- 
fary. 

Surely  a  claim  which  would  defeat  all  the  views  of  the 
Conftitution,  in  eftablifhing  a  feparation  of  power,  a  clairn, 
fo  abfurd  as  to  counteradl:  the  Conftitution,  muft  have 
very  exprefs  words  indeed  to  fupport  it.  Mr.  G.  is  fenls- 
ble  of  this,  and,  without  proving,  afterts,  "  that  it  is  evident 
that  where  the  Conftitution  has  lodged  the  power,  there 
exifts  the  right  of  ailing  and  the  right  of  diferetion."  But, 
to  fupport  his  alTertion,  he  cannot  appeal  to  any  exprefs 
words  of  the  Conftitution.  There  are  none  fuch.  He  muft 
reft  upon  general  principles  of  conftruftion.  But  I  have 
already  obferved  that_general  principles  will  not  fupport  his 
doctrine  ;  for  there  may  be  power  coupled  with  obligation, 
©r  power  without  any  diferetion. 

It  is  not  neceflary  for  me,  to  diminifti  the  force  of  the 

claufe  refpecSling  appropriations,  by  confidering  it  as  a 

matter  of  form,     It  is  fubftantial,  that  no  money  fliall  be 
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drawn  from  the  treafury  but  in  confequence  of  a  law.  But 
this  does  not  eftabiifh,  that  Congrefs  is  free  to  refufe  to- 
pafs  a  law  for  that  purpofe ;  or  has,  in  all  cafes,  a  right  to 
enquire  into  the  propriety  of  the  meafures,  which  have  oc-^ 
cafioned  the  neceffity  for  raiftng  money.  The  limitation, 
to  two  years,  of  appropriations  for  raifing  armies,  is  not 
impofed  as  a  reftraint  of  Congrefs  over  the  Executive,  but 
as  a  reilraint  of  one  Congrefs  over  another.  It  may  be 
obferved,  from  this  claufe,  that  the  power  of  appropriating 
money  gives  a  control  over  the  fubjedt ;  and,  if  this  power 
be  coupled  with  difcretion  in  all  cafes,  gives  a  control  in 
all  cafes.  If  there  be  no  limitation  to  the  ex;ercife  of  this 
difcretion,  but  the  judgment  of  the  Houfe  of  Reprefenta- 
tives,  as  there  is  no  power  to  control  their  judgment,  they 
only  will  judge  of  the  weight  of  their  motives,  and  will 
always  think  they  judge  right  j  and  there  will  be  no  limi- 
tation to  the  power  of  the  Houfe  of  Reprefentatives.  Thus 
all  feparation  of  power  will  be  removed,  and  arbitrary 
power  will  be  vefl:ed  in  one  branch  of  the  legiflature. 

Who  gave  the  Houfe  of  Reprefentatives  a  right  to  fet 
itfelf  up  as  the  fole  organ  of  fovereignty,  as  the  fole  judge 
of  propriety;  over  its  compeers  in  authority,  "  eredling; 
itfelf  into  a  high  prieft  of  the  Conftitution,  afTuming  the 
keys  of  political  falvation,  and  damning,  without  mercyi 
whofoever  differs  with  it  in  opinion  ?"  Is  it  any  thing 
more  than  a  feJlow-fervant  with  the  other  departments, 
like  them,  by  the  Conftitution,  the  lord  of  all,  limited  to 
its  own  portion  of  authority,  and,  by  the  Conftitutiony 
bound  to  lend  its  ailiftance  to  them,  whenever  their  con- 
ftitutional  authority  calls  for  it ;  as  much  as  each  of  them 
is  bound  towards  it  ?  Whenever  a  law  is  made,  the  ju- 
diciary is  bound  to  carry  into  execution  the  view  of  the 
legiflature ;    by  lending  their  power  to  determine  on  it.— > 

They 
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They  have  no  difcretion  whether  they  will  do  fo  or  not, 
for  the  Conftitution,  by  giving  them  the  fole  power  of 
determining,  pofitively  binds  them  to  determine,  and  the 
only  difcretion  left  with  them  is  the  choofing  of  the  beft 
manner  of  determining,  fo  as  beft  to  accomplifli  the  views 
of  the  legiflature.  When  the  judiciary  have  given  judg- 
ment, the  executive  has  no  difcretion,  v/hether  it  will  lend 
its  power  to  execute  the  judgment ;  for  the  Conftitution, 
by  giving  it  the  fole  power  of  executing  judgments,  has 
pofitively  bound  it  to  exert  its  power,  for  this  purpofe ; 
and  the  only  difcretion  left  is  the  choice  of  the  moft  con- 
venient and  lawful  means  for  the  execution.  Whenever  Jb 
Congrefs  eftablifties  an  office,  the  Conftitution,  by  giving 
the  Prefident  the  power  of  appointing,  binds  him  to  appoint 
a  competent  officer,  and  be  has  no  difcretion  but  to  judge 
of  the  moft  proper  perfon.  Whenever  an  a6l  of  any  of 
the  other  departments  requires  a  grant  of  money,  in  order 
to  give  it  efrect,  the  Conftitution,  by  giving  Congrefs  the 
fole  power  of  granting  money,  has  pofitively  bound  it  to 
grant  a  fum  competent  for  the  due  execution  of  the  a£i: 
of  the  other  department ;  and  the  only  difcretion  left  to  it 
is  a  choice  of  the  beft  means  of  raifing  the  money,  or  the 
beft  fund  whence  to  draw  it.  Suppofe  a  judgment  a2;ainft  . 
the  United  States  in  any  of  its  courts  for  a  fum  of  money  ; 
is  not  Congrefs  bound  by  the  duty  arifmg  out  of  their 
power,  to  provide  funds  for  the  payment  of  this  judgment ; 
or  can  it  enter  on  the  judiciary  province,  and  enquire  into 
the  merits  of  the  judgment  ?  Juft  fo,  in  any  a6t  of  any 
other  department  creating,  on  the  fubjeft  committed  to  it, 
a  neceffity  for  a  grant  of  money,  there  arifes,  out  of  their 
power,  a  duty  on  Congrefs  to  make  a  competent  grant. 
The  competence  of  the  grant  is  to  be  meafured  by  the 
nature  of  the  a6l,  the  execution  of  which  is  to  be  provided 

for; 
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for ;  and  the  means  of  raifing  the  money  are  to  be  direct 
ed  by  the  difcretion  of  Congrefs  ;  for  the  diredion  of  th^ 
means  of  raifing  money  is  exclufively  vefted  in  Congrefs, 
Whenever  an  ad  of  another  department  interferes  nof, 
Congrefs  may  grant  or  refufe,  according  to  its  difcretiop, 
reftrained  only  by  the  Conftitution  :  for  the  Conftitution 
vefts  in  Congrefs  the  refidue  of  all  powers  of  adminiftra- 
tion,  not  diftributed  to  other  departments  ;  fubjed,  like 
every  department,  to  the  duty  of  exerting  its  powers  for 
promoting  the  views  of  the  Conftitution,  and  giving  effect 
to  the  meafures  of  the  other  departments.  Every  depart- 
ment, whofe  power  is  wanted  in  the  execution  of  a 
meafure,  may  judge  of  the  authority  of  another,  but  not  of 
its  difcretion  ;  of  its  having  ailed  within  its  conftitutional 
limits,  but  not  of  its  having  w^/Zaded.  The  difcretion,  the 
power  of  determing  the  propriety  or  impropriety  of  any 
conftitutional  meafure,  is  exclufively  committed,  by  the 
Conftitution,  to  the  proper  department.  When  it  has 
(determined,  all  other  departments  are  bound  by  it.  It  is 
the  Conftitution  which  binds  them  all. 

The  judiciary  may  judge  of  the  conftitutionality  of  a 
law  ;  but  not  of  its  propriety  :  the  legiflature  alone  can 
determine  this — The  executive  may  judge  of  the  confti- 
tutionality of  a  judgment,  of  the  jurifdidion  of  the  court 
ojver  the  fubje6l,  but  not  of  the  merits  of  the  judgment 
So,  refpeding  any  ad  or  meafure  of  the  department  of 
foreign  intercourfe,  the  Conftitution  gives  Congrefs  no 
pov/er  to  judge  of  the  propriety  of  the  meafure  ;  if  it  can- 
not judge  of  the  propriety  of  the  meafure,  it  cannot  judge 
of  the  propriety  of  the  grant,  any  farther  than  under  a 
fenfe  of  duty,  to  fix  the  amount,  and  choofe  the  means  of 
raifing  it.  Even  Mr.  G.  admits  that  Congrefs  has  no 
right  to  divcft  the  Prefident  of  any  of  his  conftitutional 

powers  t 
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jpbwcrs.  Arid  he  confiders  the  limitation  of  appropriations 
for  an  army,  by  any  one  Congrefs,  to  a  term  equal  to  its 
own  duration,  as  fufficiently  diverting  any  one  Congrefs 
of  a  power  of  raifing  an  army,  fo  as  not  to  be  under  the 
control  of  *tnother  Congrefs.  The  power  a^  withholding 
appropriations,  for  the  adls  of  any  department^  is,  on  this 
principle,  av  power  of  reflraining  from  acting,  and  of  di- 
X'efting  this  department  of  its  conftitutional  power.  The 
Prefident  has  power  to  make  treaties,  and  to  appoint  and 
receive  ambaffadors.  To  deprive  him  of  the  means  of 
fending  public  minifters,  is  depriving  him  of  the  power 
of  making  treaties.  On  his  own  principles^  Mr.  G.  muft 
admit,  that  this  power  is  coupled  with  a  difcretion  cf 
judging  with  what  nation,  or  in  what  manner,  to  form  a 
treaty,  or  carry  on  an  intercourfe  by  means  of  arnbafTadorSi 
Yet  he  avows  it  to  be  the  obje£l  and  eWc£t  of  this  claim 
of  the  Houfe  of  Reprefentatives,  though  not  to  annihilate 
the  eftablifhment,  "  efteiftually  to  check  its  extenfion." 
The  Houfe  of  Reprefentatives  then  fay,  «  Though  the 
Conftitution  has  vefted  the  Prefident  with  a  difcretion,  we 
will  not  permit  him  to  execute  it ;  but  v/iJi  diveft  him  of 
his  conftitutional  power.  It  is  true,  v/e  do  not  now,  an- 
nihilate the  eftabiiihment,  we  choofe  only  to  retrench  it-; 
but  when  we  have  fucceeded  in  this,  the  fame  arguments 
will  enable  us  to  annihilate.  Surely,  if  we  may  now  tell  the 
Prefident,  he  fhall  fend  but  three  plenipotentiaries^  we  may, 
next  year,  tell  him,  he  fhall  fend  but  one  ;  and  the  year 
following, none:  and  we  will  manage  the  foreign  intercourfe 
ourfelves  as  well  as  the  powers  of  internal  legifiation.  Who- 
ever has  the  Ible  and  exclufive  command  of  the  purfc,  is 
the  fole  mafter  ;  and  if  we  can  caft  off  the  conftitutional 
limitations  of  our  power,  we  fliall  be  fole  mafters.  Are 
not  we  the  Reprefentatives  of  the  People  r" 

I  confidcr 
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I  confider  the  People  as  the  proprietor  of  a  great  eftatC) 
the  dilterent departments  as  his  agents  for  the  managenient 
of  it ;  and  the  Conftitution  as  the  inftrufhions  given  them 
for  their  condud,  and  the  limitations  of  their  authority. — 
He  gives  no  predominancy  of  one  over  another  ,  nor  the 
whole  of  his  own  power  to  any ;  but  a  part  of  it  to  each. 
To  one  he  gives  power  to  manage  his  buildings,  gardens 
and  fields  ;  to  another  of  managing  his  lawfuits,  his  dif-  , 
putes  about  his  boundaries,  or  any  claims  of  neighbouring 
proprietors  of  rights  on  his  eflate ;  and  to  another  he 
gives  the  power  of  collecting  his  rents  and  debts,  and 
paying  out  his  money.  Now,  if  this  money  agent,  be^ 
caufe  he  has  power  to  raife  and  pay  money,  has  a  right  in 
all  cafes,  before  he  grant,  to  enquire  into  the  propriety  or 
impropriety  of  the  grant ;  it  is  clear  that  he  has  the  fole 
management  of  the  eftate,  and  that  nothing  can  be  done 
refpedling  the  buildings,  gardens^  fields^  boundaries,  or 
difputes  of  the  proprietor,  without  the  approbation  of  the 
money  agent ;  and  that  he  will  have  all  the  power  of  the 
proprietor,  and  be  fole  agent.  The  proprietor  never  meant 
this.  He  meant  only,  that  this  money  agent  fliould  take 
care,  that  his  building  agent  fhould  not  draw  money,  for 
condu<5ling  lawfuits  ;  nor  his  law  agent^  for  conducting 
\the  buildings,  gardens  or  farms  ;  but  never  meant,  that 
when  either  of  the  other  agents  wanted  money  for  the 
purpofe  of  his  agency,  the  money  agent  fhould  have 
power  to  refufe ;  or,  before  he  granted,  enquire  whether 
the  other  agent  had  conducted  his  own  bufmefs  right.  Every 
agent,  for  the  purpofes  of  his  own  department,  is  to  every 
other,  as  the  proprietor ;  and  for  thofe  purpofes,  has  the  fame 
right  as  the  proprietor,  to  call  on  the  money  agent  for  mo- 
ney ;  and  a  refufal  of  the  money  agent,  to  furnifli  any  o- 
ther  agent  with  the  neceflary  money  to  accomplifli  his  pur- 
pofes, 
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poles,  is  a  refufal  to  obey  the  inftru^^ions  of  the  proprietor, 
and  ^mounts  to  a  refufal  to  furnifh  the  proprietor  himfelf 
with  money  :  for  this  other  agent  has,  for  his  purpofeSj  all 
the  authority  of  the  proprietor.  The  Conftitution  is  the 
will  or  inftrufticns  of  the  proprietor;  the  departments 
are  the  agents ;  Congi-ofs  is  the  mohey  agent.  Every 
conftitutional  aft  of  any  of  the  departments,  being  a  re- 
gular exertion  of  the  authority  of  the  Conftitution,  has 
the  fame  authority  over  the  other  departments,  as  the 
Conftitution  itfelf ;  and  if  it  limit  the  power  of  the  others, 
it  is  not  this  department,  but  the  Conftitution  which  limits 
the  power  of  the  othersi  An  authorized  aft  of  the  agent 
is  an  aft  of  the  principal.  Therefore,  if  the  conftitutional 
aft  of  any  department  require  money  to  give  it  eff;jft, 
Congrefs  is  As  much  bound  to  grant  itj  as  if  the  Confti- 
tution itfelf  required  the  graht.  Every  aft  concluded  un- 
der the  authority  of  the  Conftitution,  is  as  bindiiig  as  the 
Conftitution  ;  and  if  an  aft  of  the  legifiaturej  cf  the  judi- 
ciary, or  of  the  department  of  foreign  intercourfs^  requires 
a  grant  of  money,  the  Houfe  of  Reprefentatives  are  as  much 
bound  to  raife  and  grant  it,  as  if  the  Conftitution  required 
it.  They  can  no  more  examine  the  propriety  of  the  aft, 
than  the  propriety  of  the  Conftitution.  They  are  but  fel- 
iow  agents  with  the  department  to  whofe  difcretion  their 
tommon  lord,  the  Conftitution,  has  exclufively  intrufttd 
the  judgment  of  the  propriety  or  impropriety  of  the  aft, 
and  have  no  power  paramount  over  this  department  to  judge 
of  its  difcretion.  If  the  other  department  has,  according  to 
its  authority  from  the  Conftitution,  regularly  concluded  an 
aft,  the  Houfe  of  Reprefentatives  has  no  difcretion,  whe- 
ther or  not,  to  give  it  eiFeft.  What  then  is  the  difcretion 
of  the  Houfe  of  Reprefentatives  ?  A  difcretion  to  enquire, 
whether  the  aft  be  within  the  jurifdiftion  of  the  other  de- 
Q  partmenfj 
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partment,  and  how  bell  to  give  it  efFe£l  ;  a  difcretio% 
under  a  fenfe  of  duty,  to  determine  the  funi  neceffary  ta 
give  it  effeil,  and  to  devife  the  beft  ways  and  means:  to 
raife  that  fum.  Each  department  has  difcretion,  wiihin 
its  own  jurifdIcSlion,  of  exercifing  its  powers,  as  it  pleafes, 
agreeably  to  the  Conllitution  ;  or,  if  the  Conftitution,  or 
any  other  department,  do  not  require  it,  under  a  fenfe  of 
duty,  to  decline  the  exercife  of  its  powers  ;  but  no  depart- 
ment can,  in  the  exercife  of  its  own  powers,  defeat  the 
conftitutional  authority  of  another.  An  a6l  of  the  depart- 
rnent  of  foreign  intercourf^:  may  be  conftdered  as  a  law  or 
a  contrail:,  and  as  there  is  no  power  in  the  Houfe  of  Re- 
prefentatives  to  annul,  they  muft  execute  it,  like  any  other 
law  or  contra6l. 

To  fhew,  that  this  do£lrIne  will  not  ftand  the  teft  of 
inveftigation,  Mr.  G.  fays,  *'  Whenever  the  powers  veiled 
in  any  one  department  are  fufficient  to  complete  a  certain 
a(5l,  it  v/ould  be  unconftitutional  in  any  of  the  others,  to 
control  it.  But  whenever  the  powers  have  been  fo  diftri- 
buted  between  two  departments,  in  relation  to  another 
certain  a£l,  that  neither  of  the  twa  can  complete  the  a6l, 
by  its  own  power  ;  each  department  is  controlled  by  the 
other."  This  reafoning  (eems  to  be  founded  on  a  mifap- 
plication  of  words  ;  by.  not  diftinguifhing  between  a  right 
of  determining  on  a  meafure,  and  the  pov.er  of  dire<Eling 
the  means  of  giving  it  eftett ;  calling  the  firft  an  ail,  and 
the  other  a  complete  ad.  The  firft  is  furely,  fo  far  as  the 
v/ord  aEl  can  be  applied  to  it,  a  complete  ad  j  and  there- 
fufal  of  the  means  of  giving  it  effed,  is  not  a  refufel  to 
complete,  but  a  power  to  defeat  or  render  ufelefs  ;  and  the 
department  which  has  completed  the  ad,  though  it  may 
not  have  the  power  itfelf  to  apply  the  mean?,  may  have  a 
right  to  require  the  department,  which  has  the  means  of 

giving. 
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givnig  it  effea,  to  apply  thofe  means  for  that  purpofe,  and 
no!,  by  denying  the  means,  defeat  the  a^.  A  judgment 
of  a  court  is  a  compleat  a6t ;  but  the  court  has  not  the 
means  of  executing  it ;  thofe  are  intruded  to  the  proper 
officers,  the  fherift',  &c.  But  though  the  court  itfelf  cannot 
exert  thofe  means  ;  it  has  a  right  to  require  the  officer  to__ 
exert  them,  and  it  would  be  unconftitutional  in  him  to  re- 
fufe.  Suppofc  a  bill  fhould  pafs  both  Houfes  of  Congrefs, 
be  approved  by  the  Prefident,  and  become  a  law  j  it  is  a 
compleat  aft,  yet  it  cannot  be  carried  into  execution  with- 
out the  aid  of  the  executive  and  the  judiciary.  They  only  have 
the  conflitutional  power  of  executing  it  :  have  they  alfo  a 
Gonftitutional  difcretion  to  refufc  ?  Suppofe,  in  the  adjourn- 
ment of  the  Houfe  of  Reprefentati  ves,  the  Prefident  perceives 
an  emergency  requiring  a  new  minifter  to  be  inftantly  dif- 
patched,  without  waiting  for  appropriations.  The  minifter 
is  difpatched,  and  executes  the  commiffion.  Has  the  Houfe  of 
Reprefentatives  a  difcretion  to  refufe  a  compenfation  ? 

The  abfurdity  which  Mr.  G.  fees,  in  the  doftrine  for 
which  I  contend,  is  an  abfurdity  of  his  ov/n' making,  and 
arifes  from  begging  the  queftion,  and  fuppofmg,  that  the 
department,  which  has  the, means  of  executing  the  com- 
pleat a6l  of  another  department,  has  a  right  to  refufe  thofe 
means.  I  fay  it  has  no  fuch  right ;  and  it  is  only  he  who 
fays  it  has,  who  occafioiis  the  abfurdity. 

The  novelty  of  this  dodtrine  is  no  better  proved  than  its 
abfur<ii;ty.  I  have  fhowa  how  confiflent  it  is  with  the 
Conltitution.  ]f  tradition  has  made  void  the  law,  if  poli- 
tical Scribes  and  Pharifees  have  introduced  their  glcfles 
inftead  of  the  text ;  no  v/onder  if,  when  the  true  gofpel 
fhines  out,  it  fhould  be  received  by  thofe  blind  guides  as 
novelty.  To  compare  it  to  the  ftate  conftitutions,  fur- 
jQiihes  no  evidence,  for  either  there  will  be  no  refemblance, 

G  2  or 
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or  the  f^irne  difputs  will  exift.  To  compare  it  with  the 
government  of  Britain,  gives  no  evidence ;  fince  it  is  not 
principles  of  a  Conilitution,  but  principles  of  corruption, 
which  preferve  the  form  of  that  government,  and  fupport 
the  authority  of  the  King  againft  the  authority  of  the  Houfe 
of  Commons.  Aided  by  corruption,  the  King,  who  has 
the  power  of  making  treaties,  may  fafely  truft  to  Parlia- 
rnent  the  difcretion  of  executing  them  ;  if  as  Mr.  G.  fays^ 
^'a  progrellive  patronage  and  a  fyftematic  corruptinginflu* 
ence  have  funk  Parliament  to  a  nomir^al  reprefentation,  a 
mere  machine,  the  convenience  iifed  by  government  for 
the  purpofe  of  raifmg  fupplics  ;  therpedium  through  which 
the  executive  reach  with  cafe  the  purfe  of  the  people.  And 
now  when  the  farce  of  obtaining  even  the  nominal  confent 
of  Parliament  is  fufficiently  underftood,  the  miniftry  dif- 
penfe  with  the  ceremony."  The  ufe  of  corruption  proves, 
that,  without  it,  the  King  could  not  preferve  his  preroga- 
tives againft  the  incroachments  of  the  Ploufe  of  Commons. 
But,  armed  with  this  corruption,  the  King  has  as  little  to  fear 
from  the  difcretion  of  the  Parliament,  as  Robefpierre  or 
the  French  Pire^lory,  armed  v/ith  terror,  could  have  to 
fear  from  the  Icgiflative  Councils,  But  furely  either  the 
one  or  the  other  model  is  unfit  for  our  imitation.  We 
^want  neither  an  Anglo-monarchico-ariilocratic  fadiif^n,  nor  a 
Gallo-demo-mobocratic  fafiion,  to  deftroy  the  ftruflure 
of  the  American  Conftitution,  Nor  ought  we  to  derive 
its  conftruilion,  from  the  errors  and  corruptions  of  other 
governments,  but  from  its  own  principles  and  organiza- 
tion. 

The  great  fallacy  in  the  reafoning  of  Mr.  G.  arifes  by 
fubftituting  the  words  rmfing  and  granting  money,  inftead; 
of  *!!viit  words  of  the  Conftitution  ;  and  confounding  the 
power  of  raifing  and  granting  money,  with  a  power  of  create 
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fng  a  neceflity  for  raifing  and  granting,  and  determining  the 
reality  and  extent  of  that  neceffity,  and  making  the  words 
raifing  andgranting^mczncrcaUng  a  neceffity  or  determining 
the  reality  and' extent  of  a  neceffity  for  granting.  Thefe 
are  powers  effentially  different  from  the  powers  of  raifing 
^nd  granting.  They  are  not,  and  confiftently  with  the 
views  of  the  Conftitution,  they  could  not  be,  vefled  in 
Congrefs.  To  fay,  that  they  are  implied  in  the  powers  of 
raifing  and  granting,  is  reafoning  without  premifes,  and 
therefore  inconclufiveiy.  They  are  not  implied  ;  and  often 
exiO:  feparate  from  each  other.  To  fay  that  they  arc  given. 
to  Congrefs,  is  taking  a  very  narrow  aiid  imperfecSt  view 
of  the  Conftitution, 

They  are  alfo  given  in  many  inftances  to  other  de- 
partments. It  cannot  be  inferred,  from  the  power  of  lay- 
ing taxes,  and  appropriating  money,  that  this  power  is 
jilways  free  from  an  obligation  to  exert  it  j  or  that  this  ob- 
ligation canqot  be  irppofed,  but  by  the  difcretion  of  Con- 
grefs. To  judge  of  the  propriety  or  impropriety  of  a  grant 
for  any  object,  in  any  other  fenfe,  than  as  to  judge  of  the 
proper  amount  of  the  grant,  and  the  proper  means  of  pro- 
curing and  applying  the  money,  is  to  judge  of  the  propriety 
or  impropriety  of  the  object ;  and  the  management  of  this 
may,  in  many  cafes,  be  committed  to  another  department, 
v/ith  difcretion  exclufive  and  equal,  as  derived  from  tho^ 
fame  fource,  theConftitution.  A  man  is  only  fi-ee  to  judge 
of  the  propriety  or  impropriety  of  the  grant,  in  the  fenfe 
contended  for,  when  he  has  an  arbitrary  power  over  the 
money.  For,  if  he  have  it  in  truft  from  the  owner,  to 
apply  it,  as  not  cnly  he,  but  his  felloe/  ageilts  may  deter- 
mine ;  he  may  often  have  no  difcretion  to  refufe.  Congrefs 
is  but  a  fellow  agent  v/ith  the  other  departments,  and  like 
^v£ry  other  organ  of  pov/er,  takes  all  its  povvcrs  coupled 

with 
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with  duties  j  its  power  to  make,  therefore,  coupled  with 
a  duty  to  make  all  laws  neceflary  and  proper  for  carrying 
into  execution  the  powers  of  the  Conftltution,  and  all  other 
powers  vefted  in  the  government,  or'  in  any  department 
or  officer  thereof.  The  difcretion  of  Congrefs  to  judge  of 
the  neceility  or  propriety  of  any  law,  is  bounded  by  the 
difcretion  of  every  other  department,  in  the  execution  of 
their  conftitutional  authority.  Where  either  the  Confd- 
tution  itfclf  di6lates  the  neceffity  or  propriety  of  a  law,  or 
gives  to  any  other  department,  or  officer,  the  difcretion  to 
judge  of  the  neceffity  or  propriety  of  a  law,  Congrefs  has 
no  difcretion  left  to  judge  of  the  neceffity  or  propriety  of 
making  the  law,  but  only  of  choofing  the  beft  law  to  ac- 
complifii  the  obje<5i  of  the  other  department.  Its  power 
is  abridged  by  the  Conftitution.  A  claim  of  Congrefs 
then,  to  a  difcretion  to  judge  of  the  propriety  of  a  law  which 
the  Conftitution,  or  any  department  with  authority  derived 
from  the  Conftitution,  may  have  declared  to  be  neceffary, 
is  a  claim  of  all  power  in  the  government,  or  a  power  to 
refufe  what  the  Conftitution,  or  the  conftituted  authoritie?, 
may  have  declared  neceflary.  When  nature  may  create  a 
neceffity,  or  the  Conftitution  or  any  department  may  make 
an  engagement  or  legal  declaration  ;  a  claim  in  Congrefs, 
v^toa  right  to  judge  of  the  propriety  or  impropriety  of  the 
grant,  is  not,  and  confiftently  with  the  views  of  the  Con- 
ftitution, cannot  be  vefted  in  Congrefs,  for  it  is  a  claim 
to  aft'ume  univerfal  power,  or  a  claim  to  affume  a  power 
over  the  principles  of  the  Conftitution,  a  power  over  the 
principles  of  nature  and  morals,  and  therefore  a  power 
over  God  himfclf.  . 

I  have  now  examined  the  reafoning  of  Mr.  G.  on  the 
conftitutional  principle  ;  and  as  we  know,  that  motives 
as  pure  as  hi?,  are  no  fecurity  againft  danger,  I  think  it 

will 
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win  appear,  that  judgment,  as  clear  as  his,  is  no  fecurity 
againft  error. — The  fa£t  is,  that  it  is  not  from  a  want  of 
©bligatJon  on  the  Houfe  of  Reprefentatives  to  appropriate 
money,  but  from  a  want  of  power  to  compel  compliance^ 
if  they  choofe  to  difregard  this  obligation.  Impunity  is 
often  confounded  with  difcretion,  Suppofe  the  judiciary 
refufe  to  decide  on  a  law  j  how  can  they  be  corHpelled  ? 
They  may  be  impeached  and  removed.  But  fuppofe  the 
fame  obftinacy  fliould  exift  in  their  fucceffors  ;  the  go- 
vernment would  be  diflblved  :  for  no  other  department 
can  cxercife  their  authority.  If  an  inferior  court  refufe 
the  exercife  of  its  powers,  a  luperior  court  may  compei 
it,  by  maniamm.  No  mandamus  can  go  to  the  Houfe  of 
Reprefentatives.  V/e  have  no  Parifian  mob  to  furround 
their  hall  with  pikes  and  cannon.  They  cannot  be  im- 
peached J  for  they  have  the  fole  power  of  impeaching. — 
And  the  only  compulfive  force  on  them,  is  the  rem.oving 
power  of  the  people,  the  elecflive  branch.  This  is  the 
tribunal  before  which  they  are  tried  ;  but,  as  faving  mo- 
ney is  generally  popular,  and  the  people  is  often  ill  infoTm^ 
ed,  the  Reprefentatives  take  means  to  efcape  from  judg- 
ment, by  prejudicing  the  judge?,  by  inceffantiy  and  widely 
fpreading  among  them  mifreprefentations  of  all  the  mea- 
fures,  which  they  oppofe,  and  of  all  the  a£ls  of  the  admi- 
niftratiom  Though  there  be  therefore  a  pofitive  obliga- 
tion, there  being  no  compulfjve  power  to  enforce, it, 
impunity  is  conflrued  as  difcretion  ;  and  the  "  moral  obli- 
gation" of  a  fenfe  of  duty,  can  alone  enforce  the  exertion 
of  "  the  conftitutional  power."  And  this  it  feems  is  "a 
metaphyfical  fubtlety  !'* 

Of  all  public  officers,  we  have  the  leafl:  hold,  by  means 
of  a  fenfe  of  duty,  on  reprefentatives  accountable  to  none 
but  to  the  people  :    efpecially  in  granting  money  not  to  be 

expended. 
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expended  by  themfelves.  The  confederation  diredled  tHat 
all  charges  of  war,  and  all  other  expences  that  (liall  be 
incurred  for  the  common  defence  or  general  welfare,  and 
allowed  by  Congrcfs,  fliall  be  defrayed  out  of  a  common 
treafury,  which  fliall  be  fupplied  by  the  feveral  ftates  ;  and 
alfo  direiSted  that  every  ftate  (hall  abide  by  the  determina- 
tion of  Cortgrefs  on  all  queftions  fubmitted  to  them  ;  and 
Ihall  inviolably  obferve  the  articles  of  Confederation*.— 
Here  was  politive  and  moral  duty  united.  Yet,  when 
danger  ceafed,  were  both  pofitive  and  moral  duty  fuiHcient 
to  perfuade  the  ftate  legiflatures  to  comply  with  the  requi- 
iitions  of  Congrefs  ? 

Frefuming  the  cordial  concurrence  of  each  department, 
to  carry  into  efFedl  the  conftitutional  adts  of  any  other  ;  as 
Solon  made  no  law  againft  parricide,  ajiprehending  it  im- 
polTible,  that  any  one  fhould  be  guilty  of  fo  unnatural  a 
barbarity,  the  Conftitution  forbears  to  command  any  de- 
partment td  abftain  from  a  refiftance  to  the  authority  of 
any  other,  which  would  deftro^  their  common  parent. 

To  the  policy  of  extending  or  abridging  foreign  inter-" 
courfe,  I  fay  nothing*  Refting  on  the  conftitutional  prin- 
eiplcj  it  is  fufHcient  for  me^  that  the  Conftitution  haS 
excluded  the  Houfe  of  Reprefentatives  from  all  manage^ 
ment  of  foreign  intercourfe  ;  and  thought  it  fafe,  to  truft 
the  whole  difcretion  of  managing  it,  to  the  Prefident,  act- 
ing; under  the  check  of  the  Senate;  The  Conftitution 
has  confidered  the  Prefident,  as  a  fafe  depoiitary  of  this 
authority,  and  the  Senate  as  a  fufficicnt  check  ;  and  to  the 
afts  of  this  authority,  as  to  the  authority  of  the  Confti- 
tution, it  behoves  the  Houfe  of  Reprefentatives  to  bow  : 
as  it  behoves  the  Prefident,  in  his  turn,  to  bow  to  the 
RUthority  of  Congrefs  as  exprefled  by  law. 

*  Art.  8.  I 

Every 
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^very  aft  done  under  the  authority  of  the  Conftitution 
is,  till  it  be  annulled  by  the  department  which  gave  it  ex- 
-iftence,  as  binding  on  every  department,  as  the  Conftitu- 
tion itfelf :  thus  not  only  the  Conftitution,  but  the  laws 
and  treaties  of  the  United  States  are  declared  the  fupreme 
law.  And  the  queftion  is  not,  whether  any  department 
may,  in  the  exercife  of  its  own  authority,  exercife  difcre- 
tion  j  but  whether  it  may  .alfo  exercife  difcretion  over  the 
authority  of  another  department :  whether  the  Houfe  of 
Reprefentatives  be  free  to  do  as  it  pleafes,  and,  uncontrol- 
led by  the  conftitutional  a6ts  of  any  other  department,  fet 
itfelf  up  as  paramount  over  all,  and  abforb,  in  itfelf,  the 
authority  of  all  the  departments.  It  is  a  queftion  of  pride, 
of  ambition  in  the  Houfe  of  Reprefentatives,  to  pofTefs  a 
power  to  prevent  any  thing  being  done,  by  any  other  de- 
partment, without  their  approbation  ;  that  is,  to  acquire 
arbitrary  power*  And  this  they  juftify,  under  a  pretence 
of  preventing  extravagance  and  abufe  of  authority. 

It  is  poflible  to  fuppofe  cafes,  of  a  nature  fo  extraordi- 
nary, as  to  juftify  one  department,  in  affuming  a  power 
not  given  it,  to  defeat  the  ads  of  another*  Perfonal  liberty 
is  a  conftitutional  right;  but  if  a  man  ufe  it  dangeroufly, 
it  may  be  abridged.  An  emergency  fo  critical  may  exift, 
that,  to  encounter  it,  a  violation  of  the  Conftitution  itfelf 
may  become  a  duty.  No  argument  can  be  drawn  from 
this  :  for  abufe  of  power  is  a  fuppofition  which  may  be 
made  in  all  departments,  and  is  furely  not  lefs  prefumable, 
in  the  Houfe  of  Reprefentatives,  than  in  the  Prefident  and 
the  Senate.  So  far  as  the  Conftitution  intends,  that  the 
Houfe  of  Reprefentatives  fhould  have  this  power  to  pre- 
vent extravagance,  it  is  not  difputed  with  them.  They  have 
the  difcretion,  controlled  only  by  a  fenfe  of  duty,  to  ad- 
juft  the  amount  of  the  grant  to  the  nature  of  the  obje<fl, 
H  and 
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and  to  choofe  the  means  of  raifing  and  applying  the  mo* 
ney.  To  give  them  more,  would  be  giving  them  all  power:; 
and  if  this  be  necefiary,  to  preferve  us  from  abufe  in  other 
departments  ;  who,  if  they  obtain  this,  fhall  preferve 
us  from  abufe  in  them  ?  What  fecurity  have  v/e,  that 
the  Houfe  of  Reprefentatives  may  not  slSl  as  extravaaantly 
as  tiie  Prefident  and  Senate  ?  Are  large  popular  bodies 
lefs  liable  to  extravagance,  paffion,  partiality,  and  ambi- 
tion, than  an  individual,  or  a  fmall  (e\e&-  body,  refponfible 
for  their  conduct  ?  Have  they  not  their  favourites  ?  Have 
they  not  their  mafters  ?  Give  them  the  povi'er  claimed, 
would  the  other  departm.ents  have  any  chapce  of  preferv- 
ing  the  fhadowy  fragment  of  remaining  authority  ?  Would 
not  the  Houfe  of  Reprefentatives  foon  render  odious  the 
other  departments,  and  render  it  impolfible  for  the  people 
to  know  the  truth  ?  The  Houfe  of  Reprefentatives  would 
be  ere£te4  into  a  national  convention,  the  centre  of  all 
authority  j  its  opinions,  its  agents,  its  influence  would 
fpread  ramifications  of  its  povi^er,  and  receive  nouriPnment, 
in  every  part  of  the  nation ;  and  all  its  power  would  cen^ 
tre  in  a  Mirabeau  or  a  Robefpierre, 

How  tyranny  or  ruin  may  hav^  come  on  other  nation?, 
unlefs  \a  (o  far  as  their  circumftances  refemble  ours,  it  is 
pot  material  to  enquire.  Our  Executive  has  not,  and 
cannot  have,  an  uncontrolled  command  of  the  purfe  of  the 
people.  Nor  is  there  any  kind  of  |-efemblance  between 
the  power  of  appointing  minifters,  and  the  cafe  of  fhip- 
money.  That  cafe  was  a  claim  of  exercifing,  not  only  the 
power  which  the  King  had,  but  the  power  which  he  had 
not  i  a  power  of  laying  and  colledling  taxes,  as  well  as 
declaring  their  neceiTity,  a  power  to  fix  the  fum  neceffary, 
as  well  as  to  declare  the  objecSt,  And  whatever  deduiSticris 
jsiay  be  made  from  hiftory,  it  will  be  found,  that  tyranny 
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has  arlfen  from  the  turbulence  and  refra£lory  conduit  of 
the  people,  or  the  other  departments ;  from  an  abufe  of 
liberty  or  difcretian  ;  from  contentions  for  power,  crea- 
ting a  pretence,  and  from  the  circumftances  of  the  Execu- 
tive furnifhing  the  means,  of  acquiring  a  predominancy  5 
and  from  the  falisfa(5tion  arifing,  when  (iny  government 
has  fuperfeded  the  anxiety  of  diftradlions,  juftifying  the 
fuccefs,  and  favouring  the  eftabliflimcnt,  of  this  predo- 
minancy, 

*'  The  events  of  the  reign  of  Charles  the  firft"  ar'e  in- 
deed "  a  proof  of  the  danger  to  be  apprehended  from  the 
incroachments  of  the  legiftature.  They  were  the  refult 
of  an  unfettled  Conftitution.  The  precife  boundaries 
of  power  were  not  afcertained  ;  ConvuHions,  a  civil  war, 
a  revolution  enfued."  Very  natural  confequences, 
from  a  cafe  exadly  like  the  prefent  !  Where  is  the  dif- 
ference between  an  unfettled  conftitution,  and  a  conftftu= 
tion,  the  conftrutSlion  of  which,  by  thofe  w^ho  adminifter 
it,  is  unfettled  ?  If  the  precife  boundaries  of  power  be 
afcertained,  what  is  the  ground  of  difpute  between  the 
department  of  foreiga  intercourfe,  and  the  Houfe  of  Re- 
pref^ntatives  ?  The  cafes  are  the  fame,  let  us  take 
warning  by  the  confequences. 

In  the  contraft,  which  Mr.  G.  draws,  between  the  Pre- 
fident's  fpeech  to  Congrefs,  and  the  late  Prefident's  ad- 
drefs  to  the  people  ;  he  cites  the  follov.nng  fentence  of  the 
Prefident's  fpeech.  "However  we  may  confider  ourfelves, 
the  maritime  and  commercial  powers  of  the  world  will 
confider  the  United  States  of  America,  as  forming  a 
weight  in  that  balance  of  power  iti  Europe-,  which  never  can 
be  forgotten  or  neghtled.'"  Mr.  G.  recites  the  lafl:  claufc 
of  this  fentence  thus,  "^j  to  that  balance  of  power  in  Eu- 
rope which  never  can  he  forgotten  or  negleSled.^''  leaving  out 
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the  word  "  weight^'"  the  effential  word  in  the  Prefident's 
fentence,  and  the  only  word  expreUing  the  idea  which,  he 
fays,  was  never  to  be  forgotten  or  neglected.  The  Pre- 
jfldent's  meaning  plainly  is  that  the  maritime  and  commer-^ 
cial  powers  of  the  world  will  never  forget  or  negledl  the 
weight,  which  the  United  States  of  America  formj  in  the 
balance  of  power  in  Europe.  Mr.  G.  feems  to  cite  this, 
as  if  the  Prefident  thought,  that  the  United  States  ought 
never  to  forget  or  negle6l  the  balance  of  power  in  Europe, 
but  "  involve  itfelf  in  the  deftinies  and  wars  of  Europe.'* 
I  fhould  not  have  made  this  obfervation,  had  it  been 
altogether  unconnedled  with  the  principles  and  confequen- 
ces  of  the  point  in  difpute.  But  as  the  members  who 
oppofe  this  conftitutional  principle,  in  order  to  juftify 
their  oppofition,  and  render  the  principle  odious,  loudly 
and  widely  clamour,  that  there  is  a  war  party  in  the  ad" 
miniftration,  and  that  the  Prefident  is  at  the  head  of  this 
war  party  ;  and  as  the  quotation  of  Mr.  G.  rnight  convey 
the  fame  idea  ;  thinking  this  idea  falfe,  I  made  this  ob- 
fervation. But  not  intending  to  digrefs  from  the  CoN- 
STiTiJTiONAL  PRINCIPLE  J    ^''here  let  its  ft^p" 


f    I    N    I    S, 


fWlUa 


